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ACT:

St at e Reorganisation Act 1956, S. 115(5) and (7).

Reor gani sation of State of Bonbay-Assistant Sal es Tax
Oficers of Madhya Pradesh and Hyderabad and Sales Tax
I nspectors of Bonbay allocated to new State-Integration of
servi ce.

State Governnent executive order altering departnenta
promotion rule-ASTGs of MP. Hyderabad required ‘to pass
departmental exami nation for pronotion-Wether alteration of
condi tion of service, permssible, valid.

Seniority |list of allocated ASTOs and STls-State
Government unilaterally altering'the 1list-ASTGs of MP.,
Hyderabad Pl aced in isolated category above STIs for Bonbay-
Validity of.

Integration of servi ces- Equation of posts’ purely
adm ni strative function- Chances of pronotion-Not condition
of service-Fair and equitable treatnent-Wat is.

HEADNOTE

Assi stant Sales Tax O ficers serving in connection wth
the affairs of the forner States of Mdhya Pradesh and
Hyder abad, on the appointed date, were allocated to the new
State of Bonbay under s. 115 of the States Reorgani sation
Act, 1956 (Act No. XXXVII) with effect from Novenber 1
1956. The Assistant Sales Tax officers from the  former
States of Madhya Pradesh and Hyderabad were superior to the
Sal es Tax Inspectors in their respective States and the
posts of Assistant Sales Tax officer in those States was a
pronmotion post. In the forner State of Bonmbay, there was no
simlarly constituted cadre of Assistant Sales Tax officers,
but there were posts of Sales Tax |nspectors.

On  November 16,1957, the State Government by its
resolution directed that the ASTGs from Madhya Pradesh and
Hyderabad should continue in their respective pay-scales
until such of them were not appointed as STGs Grade 111, and
Notes 3 and 6 appended to the Resolution provided that for
purposes of promotion their inter se seniority be Fixed on
the basis of their service as STGs and ASTGs. On February 3,
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1960, the State Governnent substantially nodified rule 7 of
the Allocated Governnent Servants (Absorption, Seniority,
Pay and Allowances) Rules, 1957 and a new rule 7 was
substituted which provi ded that the seniority of an
all ocated CGovernnent servant in the post or cadre of

absorption shall, as on Novenber 1, 1956 be determ ned by
the Il ength of continuous service etc. Since
666

there were no conparable posts of ASTos in the fornmer State
of Bonbay, the Central GCovernnent directed that the ASTos
from Madhya Pradesh and Hyderabad shoul d not be equated with
the post of STls but should be continued in an isolated
category and their seniority should be fixed above the
persons in the next |ower grade. The State Governnent by its
resol ution dated Septenber 10, 1960 nodified Notes 3 and 6
and directed that the seniority as on Novenber 1, 1956 of
ASTCs from Madhya Pradesh and Hyderabad be fixed above al
persons absorbed as STIs and that the inter se seniority of
STGCs from Madhya Pradesh and Hyderabad be fixed on the basis
of their '_continuous service  as ASTOs, and that the service
rendered by the ASTOs from Madhya Pradesh as Exci se | nspec-
tors or Assistant District Excise Oficers in the Excise
Department be counted as equivalent service. On August
17,1962, the State Governnent prepared a fresh provisiona
gradation list of /ASTOs and STls and invited objections.
None of the respondents raised any objection

Upto and unti | August 8, 1960, departnenta
exam nations for promotion to the post of STGs were
conducted under the three different sets of rules applicable
to the fornmer States of ~Bormbay, Madhya Pradesh and
Hyderabad. The Departnental Exam nation Rules for Sales Tax
officers 1954 framed by the forner State Governnent of
Bonbay were nmde applicable to the Assistant Sales Tax
officers allocated from Madhya Pradesh-and Hyderabad from
August 8, 1960, as the provisions of ~the Bonbay Sales Tax
Act, 1959 were extended to the whole of the State, the CP
and Berar Sales Tax Act 1947 and the Hyderabad General Sales
Tax 1950 having been repeal ed. The ASTGCs from Vi darbha and
Mar at hwada regi ons of Madhya Pradesh and Hyderabad were
called upon to appear at the exam nations prescribed from
the STCs of the old Bonbay region, and sone of the ASTGCs
from Madhya Pradesh and Hyderabad who had been pronoted as
STos Grade Il were reverted to the post of ASTOs due to
their failure to pass the said exam nation

The Governnment by its Resolution dated June 13, 1964
directed that the ex Hyderabad ASTOCs even though they had
not passed the prescribed depart nmental exam nation shoul d
be confirned on the basis of confidential records,
efficiency and seniority: and by its Menorandum dated
Novenber 21,1964 order ed that all the ASTGCs and STI's who
had been allocated from the old MP. and Hyderabad States
shoul d be considered eligible for pronotion w thout passing
the STos exam nation if they are otherwise fit for
pronoti on.

On representation made by the ASTos from Madhya Pradesh
and Hyderabad, the Governnment of India, by its letter dated
March 9, 1965 to the State Governnent directed that the
Bonbay Departmental Examination Rules, 1954, could not be
made applicable to the allocated ASTGs from Madhya Pradesh
and Hyderabad as it would anobunt to changing their
conditions of service to their disadvantage. It accordingly
directed that all the ASTGs from Madhya Pradesh and
Hyderabad who were conpelled to appear for the said
exam nati on and who had failed to pass the sanme be
reinstated as STOs. This directive resulted in Respondents |
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and 2 who had been pronoted to officiate as STO, G ade 111
being reverted as STIs.

The State Governnent in view of this change revi ewed
the cases of all the ASTGs, and STIs fromthe three regions
and those who were ot herw se found

667
suitable were according to their seniority pronoted to the
post of STO G&G. 1Il even though they had not passed the

STCs examination. On January 6,1966 the State Governnent
published a revised gradation 1list of ASTGs and STlIs and
invited objections. Only Respondent 4 filed objections which
was consi dered by the Governnment and rejected.

The writ petition filed by Respondents 1 to S who were
STls in the State of Bonbay and had passed the prescribed
departnental examination for pronpotion as STGs G. |1l was
allowed by the Hi gh Court which struck down the various
resol utions and orders passed ~by the State CGovernment from
time to tine relating to integration of service under sub-
section (7) of  S. 115 of the Act.

In the appeals by the State to this Court on the
guesti ons-whether (1) the State Governnent could by an
executive order wthout framing a rule under the Proviso to
Art. 303 of the Constitution alter the rules relating to
departmental pronotion of ASTOs from WMdhya Pradesh and
Hyderabad which constituted their conditions of service to
the prejudice of the STls of Bonbay  wthout the prior
approval of the Central CGovernnent under the proviso to sub-
section (7) of section 115 of the Act, and (2) the State
Government while integrating the services could unilaterally
alter the seniority list of the allocated ASTGs and pl ace
the ASTGs from Madhya Pradesh and Hyderabad i n an isol ated
category over the STls from Bonbay while determining their
inter se seniority.

Al'l owi ng t he appeal
N

HELD :1 (i). The matter of equation of posts is purely
an adm nistrative function under  s. 115 of the States Re-
organi sation Act, 1956. Under sub-s. (5) of s. 115 the
Central Covernment is the sole repository of the power to
ef fectuate the integration of services in the new States. It
has been left entirely to the Central Covernment as to how
it has to deal with these questions. The Central Governnent
established an Advisory Commttee for purposes of assisting
in proper consideration of the representations made to it
for the work of integration of services, the Centra
Governnment could take all manner of assistance from the
State Governnent including the preparation of  provisiona
gradation lists, The Central Governnent exercises genera
control in regard to the integration of services, and the
ultimate integration was done with the sanction and approva
of the Central CGovernnent. The provisional gradation lists
prepared by the State Government were not, therefore, open
to challenge. [679 A-E]

Union of India and Anr. v. P.K Roy and O's. [1968] 2
SCR 186 referred to.

In the i nstant case, not only had the Centra
CGovernment laid down the principles for integration but also
considered the representation made and passed the fina
orders thereon. The provi si onal gradation lists were
prepared by the State Government under the direction and
with the sanction of the Central CGovernnent. The Assi stant
Sales Tax officers fromthe former States of Madhya Pradesh
and Hyderabad allocated to the new State of Bonbay, could
not be equated with the Sales Tax Inspectors. In the former
State of Bombay, there was no simlarly constituted cadre of
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Assi stant Sales Tax officers, but there were

668

posts of Sales Tax Inspectors. The Assistant Sales Tax
of ficers from Madhya Pradesh and Hyderabad were superior to
Sal es Tax Inspectors in their respective States and the post
of Assistant Sales Tax officer in these State was a
pronotion post. It would have been inequitable and unfair to
equat e Assistant Sales Tax officers from Madhya Pradesh and
Hyderabad with Sales Tax Inspectors from Bonbay having
regard to the nature of their posts, the powers and
responsibilities, and the pay-scales drawn by them In
addition, Assistant Sales Tax officers in these States were
assessing authorities and they enjoyed statutory powers of
their owmn to assess tax and levy penalties, whereas the
Sal es Tax |Inspectors in Bonmbay had no such powers to assess
tax or levy penalty but had merely to scrutinise returns and
generally act in~ a subordinate capacity to Sales Tax
of ficers. [679 F-680 (]

(ii)  The principle adopted by the State Governnent for
determning the relative inter se seniority was obviously
wrong, being contrary to the principles settled at the Chief
Secretaries Conference. ~ The ~CGovernment of |India, on re
presentation by the affected Assistant Sales Tax Oficers
from Madhya Pradesh and - Hyderabad in consultation with the
Central Advisory Conmittee, directed that the inter se
seniority should be fixed taking into account continuous
service in the equated grade only subject to the inter se
seniority of the Oficers, coming from  the severa
integrating regions.. Upon that -basis, the State CGovernnent
by its Resolution dated Septenber 10, 1960 rightly nodified
Notes 3 and 6 of its 1957 Resolution and directed that the
seniority as on Novermber 1, 1956 of  ASTGs from Madhya
Pradesh and Hyderabad be fixed above the persons in the
cadre of STls and that the inter se seniority of ASTGs from
Madhya Pradesh and Hyderabad be fixed on the basis of their
conti nuous service as ASTOS in their respective States. [680
E. G

2. There was a difference between the Departnenta
Exami nation Rules framed by the forner State Governnents of
Bonbay, Madhya Pradesh and Hyderabad regul ating the
appoi nt nent  of STGs. In the forner State of Bonbay,
eligibility for the promotion of STIs to the post of STO G.
Il depended upon their passing the departnental examination
for the non-gazetted staff of the Sal es Tax Departnent under
rule | (b) (ii) of the Recruitnent Rules for the STGs G .
[11, i. e. it was condition precedent. In the forner States
of Madhya Pradesh and Hyderabad there was no such condition
attached. Under the Rules for Departmental exam nation, the
ASTGCs who were pronoted as STOs were required to pass the
departnental examination wthin two or three years fromthe
date of their pronotioni.e. it was a condition subsequent.
The Departnental Examination Rules framed by the  former
State Governments of Mdhya Pradesh and Hyderabad for
promotion to the post of STOs forned part of the conditions
of service of ASTGs from Madhya Pradesh and Hyder abad and
they could not be altered to their disadvantage without the
prior approval of the Central CGovernnent under s. 115 (7) of
the Act. Since no exam nation adnittedly had been held there
was no question. O their reversion as ASTGs. [685 B-C, E-G
683 B-F; 685F]

3(i) The Resolution dated June 13, 1964 and the
Menor andum dat ed Novenber 24,1964 do not have the status of
arule franed under the Proviso to Article 309 of the
Constitution. They merely conveyed the decision of the State
CGovernment that the allocated ASTGs from Madhya Pradesh and
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Hyder abad

669

shoul d be considered eligible for pronotion to the post of
STO G. 1ll without passing the departnental exam nation
for STos G&G. Ill. The State CGovernnent had not by its

Resol uti on or Menorandum brought about a change in the
conditions of service by an executive order. Al that was
done was to rectify a mistake that had been commtted in the
past in subjecting the ASTGs from Madhya Pradesh and
Hyderabad to the Departmental Examination Rules franed by
the former State Governnent of Bonmbay i.e. to a rule which
did not formpart of conditions of their service and,
therefore, was not applicable to them There is, therefore,
no infirmty in these two docunents. [681 F-H

(ii) Mere chances of pronotion are not conditions of
service and the fact that there was reduction in the chances
of pronotion did not- tantampbunt to a change in the
condi tioons of service. A right to be considered for
pronmbtion’ is~a term of service, but nmere chances of
pronotions are not. [683 (]

(iii)  The State CGovernnent”s Resol ution dated June 13,
1964 and its Menorandum-of Novenber 21, 1964 clarifying that
the ASTGs from Madhya Pradesh and Hyderabad were entitled
for pronotion to the post of STOG. 111 wthout passing the
departnental examnation. placed STI from Bonbay at a
di sadvantage. To ensure 'fair and equitable treatnent the
State Governnent rightly dispensed with the requirenent of
passing the departnmental exami nation in the case of STls
fromthe forner State of Bonbay. The State CGovernnent acted
with the best of intentions. It endeavoured to strike a
bal ance between the conpeting clains to relative seniority.
When sub-section (5) of section 115 of the Act speaks of
"fair and equitable treatnment’, it ~envisages a decision
which is fair and equitable to all. [686 A-D

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 420(N)
of 1971

Fromthe Judgment and order dated 23rd Cct ober 1969 of
the Bonbay High Court in Special Gvil Application No. 1721
of 1966.

R N. Sachthey and M. R N. Poddar for the Appell ant

U R Lalit, V. N Ganpule and Ms. Veena Devi Khanna
for Respondents Nos. 1 to 5

S. V. Tanmbewaker for Respondent No. 7

A. K. Sanghi for the intervener

M L. Heble, V. N Ganpule and Ms. Veena Devi ‘Khanna
for the intervener.
670

The Judgnent of the Court was delivered by

SEN, J. In this appeal, by special |eave, the question
for consideration is whether there was denial of "fair and
equitable treatnent” w thin the neaning of sub-s. (5) of s.
115 of the States Reorganisation Act. 1956 (hereinafter
called "the Act’) in the matter of determination of relative
seniority and equation of posts as between the Assistant
Sal es Tax officers (abbreviated as ASTGs) fromthe forner
States of Madhya Pradesh and Hyderabad and Sales Tax
I nspectors (abbreviated as STls) fromthe former State of
Bonbay, who were allocated to the new State of Bombay, and
their right to pronotion to the posts of Sales Tax officers
(abbreviated as STCs) Grade I11.

The High Court by its judgment, on a wit petition
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filed by Respondents | to S, who were STIs of the State of
Bonbay and passed the prescribed departnental exami nation
for pronotion as STOs G. |11, has struck down the various
resol utions and orders passed by the State CGovernment from
time to tine relating to integration of services of these
officers wunder sub-s. (7) of s. 115 of the Act, 1in
conpliance with the directives of the Central Governnent
i ssued under sub-s. (5) of s. 115 of the Act. The nmain
guestion in the appeal is whether the Hi gh Court was right
in doing so. To appreciate the points involved, it is
necessary to set out a few facts. On Novenmber 16, 1957, the
State Governnent by its Resolution purported to direct that
the ASTGs from Madhya Pradesh and Hyderabad shoul d conti nue
intheir respective pay-scales wuntil such of them were not
appointed as STGs G. ~1Il under r. 7 of the Allocated
Covernment  Servants (Absorpti on, seniority, Pay and
Al l onances) Rules, ~ 1957. Notes 3 and 6 appended to the said
Resol ution provided that for purposes of pronotion, their
inter se 'seniority shall be fixed on the basis of their
service as STls being counted together with their service as
ASTCs in Madhya Pradesh and service-as Accountants, if any,

together with their service as ASTGCs in Hyderabad. In
accordance therewith, ~ a provisional gradation |ist of those
who were absorbed as STIs as on Novenber 1, 1956 as al so of
those who continued as ASTGs in their respective posts with
effect from that date was prepared and published by the
State Governnent wunder r. 2 of the said Rules, on January
21, 1960 and objections thereto were invited within two
nmonths from the date  of its publication. On February 3,

1960, the State Governnment substantially modifiedr. 7 and a
newr. 7 was substituted which provided that generally the
seniority of an allocated Governnment servant-in the post or
cadre of absorption shall, as

671

on November 1, 1956, be ‘determined by the Ilength of
continuous service etc. On instructions from the  Centra

Governnent and in further consultation with it. the State
CGovernment clarified that the provisional gradation list as
publ i shed would not be finalised until representations, if
any, of the Government servants. were decided by the
Governnment of India in consultation wth the Advisory
Comm ttee. Since there were no conparable posts of ASTGs in
the former State of Bonbay, the Central Governnent directed
that the ASTOs from Madhya Pradesh and Hyderabad shoul d not
be equated with the post of STls, but should be continued in
an isolated category and their seniority should be fixed
above the persons in the next |ower grade.

In accordance with the directive of the Centra
Government under sub-s. (S) of s. 115 of the Act, the State
CGovernment by its resolution dated Septenber 10, /1960,
nodi fied Notes 3 and 6 referred to above and directed that
the seniority as on Novenmber 1, 1956 of ASTGs from Madhya
Pradesh and Hyderabad be fixed above all persons absorbed as
STls and that the inter se seniority of STGs from Madhya
Pradesh and Hyderabad be fixed on the basis of their
continuous service as ASTGs. It was further directed that
the service rendered by the ASTGs from Madhya Pradesh as
Exci se Inspectors or Assistant District Excise officers in
the Excise Department of that State be counted as equival ent
to service as STGs. On August 17, 1962, the State Gover nnment
accordingly prepared a fresh provisional gradation |ist of
ASTGs and STlIs and invited objections thereto afresh. It
appears that none of the respondents rai sed any objection

To resume the narration. Between Novenber 1, 1956 and
August 8, 1960, pronotions to the post of STO G. IIl were
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made on the basis of separate departnental exam nations held
in accordance with the rules framed by the former State
CGovernments concerned. Upto and wuntil August 8, 1960,
departnmental examinations for pronmotion to the post of STGs
were conducted under the three different sets of rules
applicable to the forner States of Bonbay, Madhya Pradesh
and Hyderabad. From August 8, 1960, the Bonbay Departnenta
Exam nation Rules for STOCs were nmade applicable to the ASTGCs
al l ocated from Madhya Pradesh and Hyderabad as well in as
much as the Bonbay Sales Tax Act, 1959 was made applicable
to the whole of the State and the C. P. and Berar Sal es Tax
Act, 1947 and the Hyderabad CGeneral Sal es Tax
672
Act, 1950, were repealed. The ASTGs from Vidarbha and
Mar at hwada regi ons of Madhya Pradesh and Hyderabad were
call ed upon to appear at the exam nation prescribed for the
STCs of the old Bonbay region. Accordingly, promptions to
the post of STO G. 11l were regulated under the Bonbay
Depart nental Exam nation Rules and in consequence sone of
the ASTGs from Madhya Pradesh and. Hyderabad who had been
promoted as STOs G. Ill-were reverted to the post of ASTO
due to their failure to pass the said exanination. In the
meanwhile, the State GCovernment, on January 20, 1961
amended r. 1(b) (ii) of the Recruitment Rules for the Sales
Tax Oficers Gade III' by the addition of the words "and
al so the Departnental Examination for Sales Tax Oficers”
after the words "time for pronotion" which had the effect of
maki ng the passing '‘of such an -exanination a condition
precedent to pronotion as STGs G. 111.
On representations  made by the ex-Hyderabad ASTGCs, the
Government by its Resolution dated June ]3, 1964, directed:
Rul es 2(d) of the Departnental Exam nation Rul es
of Sales Tax officers and Assistant Sales Tax officers
issued by the Finance Departnment of the forner
Hyderabad CGovt. wunder their Notification nunber 1118/3
S. T. dated the 24th January, 1956 |ays down that
I nspecting officers, Sales Tax Oficers (Class | and
1) and Assistant Sales Tax Oficers who are not
confirmed in their respective posts, should pass the
exam nation within the period specified in clause (c)
of Rule 2 of the said Rules failing which they woul d be
reverted to their substantive post. Inaccordance with
this Rule Governnent have reverted sone Sales Tax
officers fromthe fornmer Hyderabad State for not having
passed the Depart ment al Exami nati-on wi t hin t he
prescribed tine. The Governnment of Andhra Pradesh has
brought to the notice of this CGover nment t he
i nstructions cont ai ned in Ex- Hyder abad, Fi nance
Departnent, Letter No. 7851/ Admm. dated the /31st
Cct ober 1956 according to which officers and the staff
of the Sales Tax Departnent of the forner “Hyderabad
State, even though they have not passed the prescribed
Departmental Examination ate to be con firmed, if they
are otherwi se found deserving of confirmation on-the
basis of their confidential records, efficiency and
seniority. The said letter dated 31st Cctober 1955 of
the Hyderabad Finance Departnent, also laid down that
such
673
confirmed personnel should not be pronoted to higher A
posts until such tinmes as they conplete the prescribed
Depart nent al Exami nati on.
2. The wvalidity of the instructions issued in Ex-
Hyderabad Finance Departnent letter No. 7851/ Adm.
dated the 31st Cct ober, 1956 was under t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 16

consi deration of Government for some time and it has
now been decided to observe the instructions contained
in the Finance Departnent |letter of the Ex-Hyderabad
Slate, and is, therefore, pleased to order that the
officers and staff of the Sales Tax Department of the
former Hyderabad State, who were otherw se found
deserving of confirnmation on the basis of their confi-
dential records, efficiency and seniority may be
confirmed in their respective posts held prior to 1st
Novermber 1956 against clear vacancies in terns-of
CGeneral Administration Department Circular No. 97
G A D 12-SR-55 dated 10th Septenber 1956 issued by the
Ex- Hyderabad Governnent.. Such confirned personne
shoul d, however, not be pronpbted to higher posts unti
such tinmes as they conplete the prescribed Departnenta
Exami nati on.
(enphasi s suppli ed)

Simlarly, on representations nmade by the ex-Madhya Pradesh
ASTGCs, the State Governnment by its Menorandum dated Novenber
21 , 1964, ordered:

674

Recruitment Rules for the Sales Tax officers
prescribed for the old Bonmbay State appearing in
CGovernment Resol uti on ~Finance Department No. STO 1654
dated 28th July 1954 as anended by the CGovernnent
Resol ution, Finance Departnent No. STE-1159/d 81/61-
X1l dated the 29th January 1961 | ays down that a Sal es
Tax Inspector. is not eligible for pronotion of Sales
Tax O ficers w thout passing the exam nation prescribed
for the Sal es . Tax of ficers. According to GCovt.
Crcular, Political and Services Departnent No. STI-
1080-D dated the 29th April 1960 pending unification of
the Recruitnent Rules sanctioned by the Governnent of
the forner State of Bonbay, M P. and Hyderabad
Recruitment to the post and services in the | various
conponent parts of the State is to be regulated
according to the rules framed by the former Govern-

nents concerned and not according to the Bonbay C vi

Service Rules. In view of this, the recruitment rules
of ol d MP. and the Ex. Hyderabad State wll be
applicable to the allocated Governnment servants comi.ng
fromthose areas until such tine as a unified set of
recruitnment rules is prescribed by Governnent. As there
is no conditionin the recruitnent rules of the MP.
State or the Ex. Hyderabad State to-the -effect that
persons should pass the Sales Tax O ficers Exani nation
before he is promoted as a Sales Tax Oificer it would
not be correct to ask the Assistant Sales Tax O ficers
and Sales Tax Inspectors allocated from the old MP
State and Hyderabad State to pass the Sales Tax
Oficers examnation bef ore being consi dered for
promoti on. Government has, therefore decided that al

Assistant S.T.0s and S.T.ls who have been allocated
fromthe old MP. and Hyderabad States should  he
considered eligible for pronotion wthout passing the
STCs examination if they are otherwise fit for the

promotion. Such persons wll have to pass STGs
exam nation within such period as laid down in their
respective depart ment al exam nati on rul es or

recruitment rules as the ease may be.
(enphasi s added)

On the representati ons made by the ASTGs from Madhya Pradesh
and Hyderabad, the Governnent of India, on March 9, 1965,
addressed a letter to the State Governnent to the effect:

The specific approval of the CGovernment of India
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under the proviso to section 115(7) of the SR Act is
necessary not only for applying the anended rules to
the erstwhile enployees of Vidarbha and Marat hwada but
also for amending the rules to the di sadvantage of the
erstwhil e Bonbay enployees. The 1954 rules of Bonbay
only provided that preference should be given to an
I nspector who had passed the Departnental Exam nation
of Sales Tax officers before he could be considered for
promotion to the post of Sales Tax officer. But the
amended rul es now provi de that passing this exam nation
is a prerequisite for consideration for pronmotion to
the post of Sales Tax officer.

The Governnent of India have normally been accord-
ing approval under the S. R Act for prescribing such
depart ment al tests subj ect to t he fol l owi ng
condi tions: -

675

1. Addi tional tinme which may be double that of the
time that is ordinarily permssible for passing
such tests be allowed to the enployees fromthe
integrating units in cases where tests of higher
standard are prescribed, or where tests were not
prescri bed under the parent State Governnents.

2. Enpl oyees of ~the integrating unit should be
pronot ed subject to their passing the test within
the additional tine referredto at item (i) above
in other words pronmptions ~shoul d not be withheld
nerely because the enpl oyees have not passed a
Depart mental test, and

3. Cover nment Servants of ‘the age of 45 years or nore
shoul d be exenpted from passi ng departnental test
and when exenpted, they should be eligible for pro
notion equally with one who has passed the tests.
| am to request that the State GCovernment nay

examne the matter on the above lines and forward to

the CGovernment of India for approval their reconsidered
proposal s together with a draft of the anmendnent to the
rules which the State Governnent nay desire to nmake. |
amalso to request that relevant extract of the rules
of the erstwhile CGovernnent. of Hyderabad, Madhya

Pradesh and Bonbay which are to be affected by the

proposed amendnent may also be forwarded to this

M nistry.

(enphasi s added)

As the Central CGovernnent was of the opinion that the Bonbay
Departnmental Exam nation Rul es should not be made applicable
to the allocated ASTGs from Madhya Pradesh and Hyderabad to
their disadvantage, all the ASTGs from Mdhya Pradesh and
Hyderabad who were conpelled earlier to appear for the said
exam nati on and who had failed to pass it were reinstated as
STGs. As a direct consequence of this, the Respondents | and
2 who had been pronoted to officiate as STO G. Il were
reverted as STls by orders dated April 28, 1965 and June 30,
1965. Since the amendnent nade to rule | (b) (ii) on January
20, 1961 operated to the disadvantage of STls from Bonbay,
the State Governnment by its orders dated Cctober 1, 1965,
suspended the said anmendnent to the Recruitnent
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Rul es until further orders. |In view of these changes, the
State Governnent reviewed the cases of all the ASTGs and
STls from the three regions, and those who were ot herwi se
found suitable were according to their seniority pronoted to
the post of STOG. IIl even though they had not passed the
STO exami nation. On January 6, 1966, the State CGovernnent
published a revised gradation 1list of ASTGs and STIs and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 16

invited objections thereto. None of the respondents except
Respondent 4 filed any objection. That representation, on
being forwarded by the State Governnent, was duly consi dered
by the Governnent of India, who rejected the sane.

The deci sion of the Government of India is contained in
the counter-affidavit of Shri Shukla, Deputy Secretary,
M nistry of Honme Affairs, which reads:

| say that the Governnent of |India carefully
considered the representation nade inter alia by the
4th petitioner and the reconmendations of the State

Advi sory Conmittee and rej ected t he sai d

representations and upheld the said gradation |Iist

dated the 6th Jan. 1966 as there was no reason to alter
the principles on which the sane had been prepared. As
stated herei nabove the Governnent of India was of the
opi nion that the decision of the State CGovernment to
treat Assistant Sales Tax Oficers as an isolated
category and to place The sane above Sal es Tax | nspec-
tors was - just-and fair. The Governnent of India also
considered the alterati ons made by the State Governnent
inthe rules relating to the passing of a Departnenta
Exam nation before "a Sales Tax |Inspector could be
promoted to the post of a Sales Tax officer Gade II1I.
| say that different rules were prevalent in the
different integrating areas regulating departnenta
pronotions. The / State Govt. decided that until unified
recruitment rules were framed pronotions night be given

to all wthout their having to pass an exami nation i.e.

wi t hout any discrimnation. The CGovernment of India who

have exami ned the matter in-consultation with the State

Advi sory Conmittee was of the view that the del etion of

departnmental examination altogether was~ fair and just

because by doing so and discrimnation bet ween

enpl oyees conming fromdifferent integrating areas was

renoved.

(enphasi s added)
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It would appear that till 1973 there were no unified rules
by which ASTGs from Madhya Pradesh and Hyderabad and STls
from Bonmbay were governed. The  Mharashtra Sales Tax
officers Rules, 1973, framed by the State Government .in
exerci se of the powers under the Proviso to Art. 309 of the
Constitution cane into force on August 4, 1973. Rule 2
provides that the rules shall apply to Governnent servants
serving in the Sales Tax Departnent including those of the
fornmer States of Bonbay, Madhya Pradesh and Hyderabad who
were allocated for service to the State of Bombay and
subsequently to the State of Maharashtra. Rule 4 deals with
direct recruits as well as pronotees and nakes the condition
for passing of the departnental exami nation within two years
fromthe date of promotion or two years fromthe date of
promul gation of the Rules and by r. 4 (c) it is provided
that in the event of failure to pass the exanination. in the
prescribed tinme, they shall be liable to reversion to the
posts held by themprior to their pronotion. Looking to the
| apse of time in framng the Rules, r. 8 provides that STGCs
who have already attained the age of 48 years on the date of
promul gation of these rules shall be exenpted from passing

the Departnental Exam nation under the rules. It is
necessary here to nention that the Maharashtra (Bonmbay Area)
Sales Tax officers (Gade 1l and Gade I11) Recruitnent

Rul es, 1969 franed by the State Governnment under the Proviso
to Art. 309 of the Constitution were struck down by the High
Court as wultra vires being per se discrimnatory and thus
violative of Art. 14 of the Constitution. That was because
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r. 2 provided that nothing therein shall govern the ASTGCs
from Madhya Pradesh and Hyderabad. There is no need for us
to enter into the question as to the validity or otherw se
of the said Rules. since the Maharashtra Sales Tax officers’
Rul es, 1973 now hold the field.

The two questions canvassed in this appeal are: (I)
whet her the State Governnent could by an executive order
without framing a rule under the Proviso to Art. 309 of the
Constitution, alter the rules relating to departnenta
promoti on of ASTGs from Madhya Pradesh and Hyderabad which
constituted their conditions of service to the prejudice of
the STlIs of Bonmbay without the prior approval of the Centra
Government under the Provision to sub s. (7) of s. 115 of
the Act, and (2) Wether the State Government while
integrating the services could wunilaterally alter the
seniority list of the allocated ASTGCs and STls and place the
ASTGs from Madhya Pradesh and. Hyderabad in an isolated
category over the STIs from Bonbay while determining their
inter se seniority.
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Prior to the reoganisation of the States, a Conference
of the Chief Secretaries of the States that were to be
affected by the reorganisation was held at Del hi on May 18
and 19, 1956 for the purpose of the fornmulation of the
principles upon whichintegration of services was to be
effected. The Governnent of India by their letter dated
April 3, 1957 inforned the State CGovernnent that the work of
integration of services should be dealt with by themin the
l'ight of the general principles already settled at the Chief
Secretaries Conference.  This has been construed to be a
val id del egation of powers to prepare the prelimnary and
final gradation lists under the direction and wth the
sanction of the Central CGovernment. The Government of |ndia
by its Circular dated My 11, 1957 to all the State
CGovernments stated inter alia that it agreed with the views
expressed on behalf of the States’ representatives that it
woul d not be appropriate to provide any protection in the
matter of departnmental pronotion.  This G rcular ‘has’' been
interpreted as a prior approval of the Central Government in
terns of the proviso to sub-s. (7) of s. 115 of the Act in
the matter of change in the conditions of service relating
to departmental pronotions.

The following principles had been formul ated for being
observed as far as nay be, in the integration of Governnent
servants Allotted to the services of the new States:

“I'n the matter of equation of posts:

(i) Were there were regularly constituted simlar

cadres in the different integrating wunits. the

cadres wll ordinarily be integrated on /that
basi s; but

(ii) Where, however, there were no such simlar cadres
the follow ng factors wll be t aken into
consideration in determning the equation of
posts: -

(a) nature and duties of a post;

(b) powers exercised by the officers holding a
post, the extent of territorial or other
charge held or responsibilities discharged;

(c) the mnimum qualifications, i f any,
prescribed for recruitment to the post.

(d) the salary of the post.
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It is well-settled that these principles have a statutory
force.

There is a long line of decisions of this Court
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starting from the Union of India and Anr. v. P.K Roy and
Os. (I) laying down that the Central Governnent has been
constituted to be the final authority in the mtter of
integration of services under sub-s. (S) of s. 115 of the
Act. The matter of equation of posts is purely an
adm nistrative function. It has been left entirely to the
Central Governnent as to howit has to deal wth these
guestions. The Central Gover nnent had established an
Advi sory Conmittee for the purpose of assisting in the
proper consideration of the representations nade to it.
There is nothing in ss. 115 to 117 of the Act prohibiting
the Central Governnent in any way fromtaking the aid and
assistance of the State Govt, in the matter of effecting the
integration of services. As observed by this Court in Roy's
case the wusual procedure followed by the Central Governnent
inthe matter of integration of services generally, is in
order. It is not -open to the Court to consider whether the
equati on of posts made by the Central Governnent is right or
wong. Thi's was a matter exclusively within the province of
the Central CGovernnment. Perhaps, the only question the Court
can enquire into is whether the four principles agreed upon
at the Chief Secretaries Conference had been properly taken
into account. This is the narrow and linmted field within
whi ch the supervisory jurisdiction of the Court can operate.
But where, as here, in the matter of equation of posts, the
Central CGovernment had properly taken- into account all the
four principles decided upon at the Chief Secretaries
Conference, the decision cannot be assailed at all. In the
present case, not only the Central Governnent had |aid down
the principles for integration, but also considered the
representations and passed - the final~ orders and the
provi sional gradation |ists were prepared and published by
the State Governnent under the direction and wth the
sanction of the Central CGovernnent.

In accordance with the principles settled at the Chief
Secretaries Conference, the Gover nnent of India, in
consolation with the Central Advisory Commttee, /directed
that the posts of ASTGs in the forner States of Mdhya
Pradesh and Hyderabad should be continued in an isolated
category, there being no corresponding post in the successor
State of Bonbay wi th which they could be equated. There were
19 ASTGs in the pay-scale of Rs. |50-10-200-
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EB- 15- 250 from Madhya Pradesh and 23 ASTGOs in the pay-scale
of Rs. 170-8 1/2-225-EB-13-320 from Hyderabad all ocated to
the new State of Bonbay. In the former State of Bonbay there
was no simlarly constituted cadre of ASTGs, but there were
posts of STIs in the pay-scale of Rs. 120-8-144-EB-8-200-
10/ 2-250. It would have been inequitable and unfair to
equate ASTCs from Madhya Pradesh and Hyderabad with' STls
from Bonbay, looking to the nature of their posts, the
powers and responsibilities and the pay-scales attached to
the sane. The ASTGs from Madhya Pradesh and Hyder abad were,
inthe first instance, superior to STIs in their respective
States and the post of ASTO in those States was a pronotion
post. In addition, ASTGs in those States were assessing
authorities and they enjoyed statutory powers of their own
to assess tax and levy penalties, whereas the STls in Bonbay
had no such powers to assess tax or |levy penalty but had
merely to scrutinise returns and generally act in a
subordi nate capacity to STGCs. Evi dent |y, t he State
CGovernment was wong in directing by its Resolution dated
Novenber 16, 1957 that the seniority of ASTGs from Madhya 1)
Pradesh and Hyderabad and STls from Bonbay be fixed in the
cadre of Ss in the reorgani sed State of Bonbay on the basis
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of continuous service including that in the | ower grade. The
principle adopted by the State Governnent for determ ning
their relative inter se seniority was obviously wong, being
contrary to the principles settled at the Chief Secretaries
Conference. As already stated, the CGovernnent of India, on
representation by the affected ASTGs from Madhya Pradesh and
Hyderabad, in consultation wth the Central Advisory
Conmittee, directed that the inter se seniority should be
fixed taking into account continuous service in the equated
grade only subject to the inter se seniority of the officers
coming from the several integrating regions. Upon that
basis, the State Gover nnment by its Resolution dated
Septenber 10, 1960, rightly nodified Notes 3 and 6 of its
1957 Resolution and directed that the seniority as on
Noverber |, 1966 of ASTGs from Madhya Pradesh and Hyder abad
be fixed above the persons-in the cadre of STls and that the
inter se seniority of ASTGs from Madhya Pradesh and
Hyder abad be fixed on the basis of their continuous service
as ASTGs i'n their respective States.

The " Hgh Court, in dealing with the question of
equati on of posts, observed:
On nerits, if the -duties of Assistant Sal es Tax

officers of those two  States and those of |Inspectors

are conpared
681

in the light ~ of the mnutes contained in Ex.2

(Menor andum of | the Government of Maharashtra, Finance

Department. dated Novenber 21, 1964) the difference is

not nmuch. We enquired about the nature of work they are

doing today and we are told on instructions by the

State’'s counsel that they are doing the work that the

Sal es Tax | nspectors are doing.

(enphasi s added)

Al that we need say is that the Hgh Court, if we may
say so, Wwthout neaning any disrespect, has viewed the
guestion froma wong perspective.

The remai ning question whether the State Governnent by
its Resolution dated June 13, 1964 and Menorandum  dated
Noverber 21, 1964, effected a change of recruitnent rules by
an executive order, in the conditions of service of the
ASTGs from Madhya Pradesh and Hyderabad, contrary to the
Proviso to sub-s. (5) of s. 115 of the Act; and if  so,
whet her such a change in the conditions of service could be
brought about without franing a rule wunder the Proviso to
Art. 309 of the Constitution. In our opinion, the question
does not really arise. There can be no dispute with the
proposition that a rule framed under the Proviso to Art. 309
of the Constitution cannot be nodified by ‘an executive
order. But the question is whether that principle is
attracted to the facts and circunstances of the present
case. The Resolution and the Menorandumreferred to above,
undoubtedly do not have the status of a rule framed under
the Proviso to Art. 309 of the Constitution. They nerely
conveyed the decision of the State Government that the
al l ocated ASTGs from Madhya Pradesh and Hyderabad shoul d be
considered eligible for pronotion to the post of STO G.
II'l without passing the departnental exam nation for STO
G. Ill. The State Covernnment had not by its Resolution
dated June 13, 1964, or by its Menorandum dated Nov. 21
1964, brought about a change in the conditions of service by
an executive order. Al that was done was to rectify a
nm stake that had been conmitted in the past in subjecting
the ASTGs from Madhya Pradesh and Hyderabad to the
Departmental Examination Rules framed by the fornmer State
CGovernment of Bonbay i.e. to a rule which did not form part
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of conditions of their service and, therefore, was not
applicable to them W find no infirmty in these two
docunents. The decisions reached by the Governnent on the
representati ons made by ASTos from Madhya Pradesh and
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Hyderabad were strictly in conformty with the recruitnment
rules framed by the fornmer State of Madhya Pradesh and
Hyder abad under the Proviso to Art. 309 of the Constitution

It is quite obvious that STIs from Bonbay were not entitled
to the above concession, as the passing of the STGCs
exam nati on had been made a condition precedent for their
promotion as STOG. 111.

There was a marked distinction between the recruitnment
rules framed by the former State Governnents of Bonbay and
Madhya Pradesh and Hyderabad for appointnment as STGs. In the
fornmer State of Bonbay, eligibility for the pronotion of
STls to the post of STOG. |Ill depended upon their passing
the departmental~ exam nation for. the non-gazetted staff of
the Sales Tax Departnent wunder r. 1(b) (ii) of the
Recruitment Rules” for the S T.Cs. G. [Ill. Under r. 3,
preference was to be given to an I'nspector who had passed
the departmental exam nation prescribed for STGs over those
who had not. By the-amendnment of January 20, 1961 nade by
the State Governnent, the words "and also the departnenta
exam nation for STGs' were added after the words "tine for
pronmotion". The effect of this amendnent was to nake the
passing of the STO examination a condition precedent for
promotion of STlsas STOG. [Ill. Further, the anendnment
deleted r. 3 which laid dowmm a rule of preference. In the
former States of Madhya Pradesh-and Hyderabad, neither such
condition nor any rule of preference was there. Under r. 1
of the Rules for Departnental Examination framed by the
fornmer State Governnent of Madhya Pradesh, ASTGs who were
promoted as STOs were required to pass the departmental
exam nation wthin two vyears from the date of @ such
promotion. Rule 4 provided that they would not be confirned
till they pass the said examnation and on their failure to
do so, they would be reverted to the substantive post of
ASTGCs. Similarly, wunder r. 2(c) of the Rules franed by the
former Hyderabad State, ASTOs who were pronpted as STCs were
required to pass the departmental exanination within three
years from the date of commencenent of the rules failing

which their grade increnent was to be withheld till they
pass such examination. Rule 2 (d) provided that STGs C. 1
and Il who had not been confirned in their respective posts,

were required to pass the said examnation withinthe said
period failing which they were to be reverted to their
substantive posts. According to the general Grcular issued
by the State Governnent of the reorgani sed State of Bonbay
dated April 29, 1960, pending unification of the recruitnent
rules framed by the State Government of Bonbay, Madhya
Pradesh and Hyder abad, the
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recruitnment to the various posts and services was to  be
regulated A according to the rules franed by the State
CGovernments and not according to the Bonbay Civil Service
(O assification and Recruitnent) Rules. It is not disputed
that the Departnental Exami nation Rules framed by the forner
State Governments of Mdhya Pradesh and Hyderabad for
promotion to the post of STOs forned part of the conditions
of service of ASTGs from Madhya Pradesh and Hyder abad.

Mere chances of pronotion are not conditions of service
and the fact that there was reduction in the chances of
promotion did not tantamount to a change in the conditions
of service. Aright to be considered for promption is a term
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of service, but nere chances of pronption are not. Under the
Depart nental Exam nation Rules for STGs, 1954, framed by the
fornmer State Governnent of Madhya Pradesh. as anended on
January 20, 1960, nmere passi ng of the departnental
exam nation conferred no right on the STls of Bonbay, to
promotion. By passing the exam nation, they nerely became
eligible for pronotion. They had to be brought on to a
select list not nerely on the length of service, but on the
basis of nerit-cumseniority principle. It was, therefore,
nothing but a nere chance of pronotion. In consequence of
the i nmpugned orders of reversion, all that happened is that
some of the STIs who had wongly been pronoted as STCs G .
1l had to be reverted and thereby lost a few places. In
contrast, the conditions of service of ASTGs from Madhya
Pradesh and Hyderabad, at least so far as one stage of
promoti on above the one held by them before t he
reorgani sation of ~States, could not be altered w thout the
previous sanction of the Central Governnent as laid down in
the Proviso to sub-s. (7) of s. 115 of the Act.

We are unable to agree with the High Court in its
opi nion that ASTCs from Madhya Pradesh and Hyderabad on
their allocation to the new State of Bonbay, who had wongly
been put at par wth STIs from Bonbay, had to pass the
departnmental exam nation prescribed by the former State
Government of Bonbay, for pronption to the post of STO Gr.
I1l before they could be actually so pronoted.

It is an incontrovertible fact that the departnenta
exam nation prescribed by the forner State Governments of
Madhya Pradesh and Hyderabad had not been hel d after August
8, 1960 i.e. for the last 20 years. Merely because the C. P
and Berar Sales Tax Act, 1947
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and the Hyderabad General Sales Tax Act, 1950 stood repeal ed
with effect fromJanuary 1, 1960, that hardly furnished a
ground for not hol di ng the exam nati on. The State
CGovernnent, in their affidavit before the H gh Court, tried
to justify their action that the subjects under /'the ex-
Madhya Pradesh and Hyderabad Rules had becone obsol ete and,
therefore, it was felt that no wuseful purpose would be
served in hol di ng these exam nations. This was no
justification at all, for even after  the Bonbay Sal es Tax
Act, 1959 had been extended throughout the State with effect
fromJanuary 1, 1960, all pending assessnments pertaining to
the Vidarbha and Marathwada regi ons of the forner States of
Madhya Pradesh and Hyderabad had to be conmpleted in
accordance with the repealed Acts. In this context, the High
Court observed that it exam ned the subjects prescribed for
the three departmental exam nations of Bonbay, Madhya
Pradesh and Hyderabad and found that "there was not much
difference". It went on to say that "it «could hardly be
suggested by any one that prescribing a subject nore or |ess
for an exam nation would adversely affect conditions of
service. The purpose of examnation is to prepare the
officer to be able to cope up wth different kinds  of
pr obl ens t hat woul d confront him wth reasonabl e
efficiency." To say the |east, the observations nade by the
H gh Court are unwarranted.

Be that as it may, the fact renmains that the condition
regardi ng the passing of the departnmental exam nation becamne
i ncapable of compliance in the case of ASTGs from Madhya
Pradesh and Hyderabad who had been prompted as STGs G. I11.
They were entitled to such pronotion without passing such
exam nation. Under the relevant rules which regulated their
conditions of service, there was only a possibility of
reversion in the eventuality of their not passing the
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exam nati on wi thin t he stipul ated tinme. Si nce no
exam nations adnittedly have been held, there is no question
of their reversion as ASTGs. If the decision of the Hi gh
Court were to be wupheld, it would inply that nany of the
ASTO from Madhya Pradesh and Hyderabad who had been pronoted
as STOs & 111 and during the past 20 years have reached the
hi gher echel ons of service, would now have to be put back as
ASTGCs, for no fault of their own. Many of them either have
retired or are on the verge of retirenent.

There was thus no alternative for the State CGovernment
but to suspend the operation of the anmendnment nade on
January 20, 1961 to r. 1(b) (ii) of the recruitment rules,
by its order dated Cctober 1
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1965, which nade the passing of the STO exam nation a
condition A precedent for pronotion of STlIs to STOG. I11.
There can be no doubt that the State Governnent’s Resol ution
dated June 13, 1964 and its Menorandum of Novenber 21, 1964,
clarifying that the ASTGs from Madhya Pradesh and Hyder abad
were entitled for promotion to the post of STO G. [I11
wi t hout passing the departnental exam nation, placed STIs
from Bonbay at a di sadvantage. To ensure 'fair and equitable
treatnment’, the State CGovernnent rightly di spensed with the
requi rement of passing the departnental exam nation in the
case of STls fromthe forner State of Bonbay.

In the end, reverting back to the main question. On an
overall view of things, we are satisfied that the State
Government acted with the best of intentions. |t endeavoured
to strike a bal ance between the conpeting clains to relative
seniority. When sub-s. (5) of s. 115 of the Act speaks of
"fair and equitable treatnment”, obviously it -envisages a
decision which is fair and equitable toall

The result, therefore, is that the appeal succeeds. The
judgrment of the High Court of Bonbay i's set aside and the
wit petition filed by Respondents 1 to 5 is dismssed.

There shal | be no order as to costs in the facts and
ci rcunst ances of the case
N. V. K. Appeal al | owed.
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