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1990 SCALE (1) 122

ACT:

Tam | Nadu Toddy and Arrack Shops (Disposals in Auction
Rul es, 1981: Rules3-6, 8, 10, 12, 14-16, 20 and 21. Auction
of Arrack shop--Successful bid found inadequate and not
confirmed--Shop re-auctioned and bid provisionally confirmed
but bidder failed to comply with requirenents--Shop again
re-aucti oned--Notional |oss between original sale and re-
sal e--Hel d not recoverabl e fromoriginal successful bidder

HEADNOTE

The appel | ant gave the highest bid at the auction of an
arrack shop but his bid was consi dered i nadequate. The shop
was re-auctioned and the bid of "C was provisionally ac-
cepted. 'C failed to conply with certain requirements and
the shop was again re-auctioned in which the bid offered was
lower than that offered by the appellant in-—the —origina
sale. The respondent sought recovery of the -difference
between the original sale anmount and the resale anount from
the appellant, wunder Rule 21 of the Tam | Nadu Toddy and
Arrack Shops (Disposal in Auction) Rules, 1981. The appel -
lant challenged the recovery by filing a wit petition in
the H gh Court which was dismssed by a Single Judge and the
deci si on was confirmed by a Division Bench on appeal

In the appeal to this Court it was contended on behalf
of the appellant that since his bid was not confirnmed under
the rules, no recovery can be made fromhimand that 'C,
whose bid was provisionally accepted, was liable  for the
noti onal |oss. The respondent however contended that | since
'C failed to comply with Rule 15, his bid was not " provi-
sionally accepted and hence he was not |liable for the re-
sul tant | oss.

Al owi ng the appeal, this Court,

HELD: 1. Normally it nmay be correct to say that the sale
of ficer under Rule 16 accepts provisionally the bid after
there is conpliance of Rule 15; but in the instant case, the
Court is concerned with the re-auction and about the |iabil-
ity of the original highest bidder in the light of Rule
20(4). [616D E]

610

2. In view of the docunment dated 19th June, 1981 it must

be held that the bid of 'C was accepted provisionally by
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the Sale Oficer and by virtue of Rule 20 sub-Rule (4) when
once the bid of "C was accepted provisionally as the high-
est bid, the bid with which the sale began nanely the bid of
the appellant, got |apsed and consequently the appellant
cannot be held liable for the resultant |oss. [616C D

JUDGVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeal No. 1932
of 1990.

Fromt he Judgnent and Order dated 4.7.1989 of the Madras
Hi gh Court in Wit Appeal No. 1153 of 1983.

R Mhan and R Ayyanperumal for the Appellant.
V. Krishnamurthy for the Respondents.
The Judgnent of the Court was delivered by

K. JAYACHANDRA REDDY, J. Leave granted. Heard both the
si des.

The right” to ~conduct arrack sale in Taml Nadu was
auctioned on 28.5.1981 for the excise year 1981-82. Shop No.
49 in Koneripatti villagein Sankari- Taluk District Salem
was auctioned for the excise year 1981-82. |nrespect of the
auction of this shop, the appellant was the successfu
bi dder and the bid anbunt was Rs. 6550 per month. As per the
terns, the appellant paid the caution deposit of Rs.1000 and
a half nonth’s rent on the sane day.

Since the bid amount was found to be inadequate there
was a re-auction on 11.6.1981 but there was no bidder on
that day. Therefore again on 19.6.1981 the same shop was
re-auctioned and one M. Chellanmuthu was successful bidder
at Rs. 6575 per nonth but he failed to conply with certain
requirenents. Therefore it was re-auctioned on 27.6.81 but
there were no bidders and the shop was re-auctioned again on
17.8.1981 when the bid was only Rs. 3000 by one Doraisany.
The appellant was called upon by way of a comrunication
dated 17.4.82 to pay the notional loss. It was clainmed by
the departnent that the bid of the appellant was confirnmed
on 28.6.81 but the appellant refused to receive ‘'the con-
firmed order and consequently the shop was reauctioned for
Rs. 3,000 only and therefore the difference anbunt is° recov-
erable from the appellant. This inpugned order -was ques-
ti oned

611
and the | earned Single Judge of the H gh Court disnissedthe
wit petition. It was observed by the |earned Judge that

records produced before himwere perused and they show that
the bid by the appellant was confirmed on 28.6.81 and the
appellant can not seek any relief in the wit petition
havi ng bidden the auction under certain conditions. I'n the
wit appeal filed against the order of the Single Judge, the
Di vi sion Bench agreed with the |earned Single Judge. It was
also cOntended before the Division Bench that his bid was
never confirmed validly and that auction in favour of Do-
rai sany alone was the valid auction.

Learned counsel for the appellant contended before us
that the bid by the appellant was not accepted as per the
rules and it was not confirmed by the Collector and the very
fact that there was subsequent two re-auctions obviously on
the ground that the bid by the appellant was inadequate,
itself shows that the bid was not confirmed as per the rules
and therefore the question of recovery of resultant |oss
fromthe appellant does not arise. It is also submtted that
Chel l amut hu who was successful bidder in the auction that
was held on 19.6.81 should be held responsible for the
resultant loss, if any, since he was the highest bidder
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because his bid was higher than that of the appellant. To
appreci ate these contentions, it becones necessary to refer
to the relevant rules. Sone of the relevant rules of the
Tami| Nadu Toddy and Arrack Shops (Disposals in Auction)
Rul es, 1981 were franmed under the powers conferred by Sec-
tion 4 of the Tami| Nadu Prohibition Act. Rule 3 lays down
that the privilege of selling liquor by retail shall be
granted to any person by auction and the period shall be one
exci se year. Under Rule 5, a notice has to be given mention-
ing particulars as required under Rule 6. The tenders also
will be received an hour before the comencenent of the
auction. Under Rule 8 every person desiring to bid in such
open auction shall deposit a sumof Rs. 1,000 as earnest
noney and only the bidders who have deposited the earnest
noney deposit shall be adnitted into the place of auction

Rul e 10 provides for refund of such a deposit to the unsuc-
cessful bidders. Rule 121 ays down that the Sale Oficer can
refuse ~to accept the bid under any one of the conditions
specified therein. Rule 14 simlarly |lays down that highest
of the bi'd shall be taken into consideration for acceptance.
As per Rule 15 every auction purchaser shall inmediately
after the announcenent or atleast before the close of the
day’s sale, deposit half a month’s rental wth the Sale
Oficer. |If he does not do so, the earnest nobney deposit
made by himunder Rule 8 shall be forfeited to the State
CGovernment. For the purpose of this case Rule 16 is i npor-
tant and it is in the follow ng terns:

612

"Deposit of advance--The Sale O ficer, if he accepts provi-
sionally the bid of an auction purchaser, ~shall issue a
notice to the auction purchaser to pay as advance, in any

case within seven days fromthe date of the sale, an anount
equal to three nonths rental in addition to the earnest
noney deposit already made under rule 8 but inclusive of the
half a nobnth’'s rental paid at the close of the sale under
rule 15."

(enphasi s suppl i ed)

We will consider the scope of this rule in a detailed manner
at a later stage. Rule 17 lays down that the auction-pur-
chaser shall produce a solvency certificate issued by the
Tehsildar for the purpose of creating encunbrances and
shoul d al so execute a nortgage deed and if does not own - any
properties he should deposit additional anpbunt towards three
nonths’ rental or should furnish bank guarantee. Under Rule
18, the Collector should refund the deposits nade by the
aucti onpurchaser in case he refuses to confirmthe accept-
ance of the bid. Rule 20 is another inportant rule and it is
necessary that it should be fully extracted:

"20. Confirmation of sale by the Collector--(1) . Every bid
provisionally accepted by the Sale O ficer shall be  subject
to confirmation by the Collector and on such confirmation
the orders of the Collector shall be final, unless it s
revised by the Conm ssioner for special reasons to bhe re-
corded in witing. The Comm ssioner may on appeal or ‘revi-
sion or suo notu, revise any order of the Collector confirm
ing a bid provisionally accepted by the Sale Oficer, after
issuing a show cause notice to the person affected and
considering his representations, if any. Any order of the
Collector confirmng the sale of a shop in favour of
a--person may be cancelled by the Comm ssioner even subse-
guent to the grant of a licence to himfor reasons to be
recorded by him and after giving an opportunity to al
per sons concer ned.

(2) On receipt of the order of confirmation and on receipt
of an application in FormMNo. 2 the Excise Oficer shal
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subject to the provisions in rule 17, issue a licence in
Form No. 3 under Section 17-C(2) of the Act.
(3) If the Collector considers any bid to be i nadequate, he
may refuse to confirmthe provisional acceptance of the
613
bid, and inmrediately direct the resale of the shop from the
point at which it was last left on such date and at such
time and place as may be fixed by him The conditions of
sal e shall remain unaltered unless otherw se directed by the
Collector. Any order passed by the Collector for resale
shal | be given adequate publicity and shall also be notified
at the Taluk O fice.
(4) Any resale ordered to be nade under sub-rule (3) shal
begin with the bid provisionally accepted by the sale offi-
cer at the original sale and in the name of the individua
who offered it. If at such-sale a higher bid is offered and
is provisionally accepted by the Sale Oficer, the bid wth
whi ch such sal e began shall |apse. But if no higher bid is
accepted by the Sale. Oficer, the matter shall be reported
to the 'Collector who may pass orders confirmng the bid
provisionally —accepted at the original sale or may again
direct that the sale be continued fromthe point at which it
was |left at the original sale, and the order of the Collec-
tor shall be final unless it is revised by the Comm ssioner
on appeal or revision
(5) The provision of sub-rule (4) shall apply to any sale
the re-opening of which is directed under that sub-rule.
(6) No bid which has been provisionally accepted by the Sale
Oficer shall be withdrawn before it |apses under subrule
(4) or before orders are passed confirmng or refusing to
confirm it, and if the bidder commits any breach of this
condition, he shall be liable to make good the difference
between his bid and any |lower bid which my be finally
accepted, " (enphasi s suppli ed)
Rul e 21 lays down that on the failure of any person to make
a deposit or to conply with’ any requisition or to conply
with any fornmality |ike executing bond etc. the shop may be
resold wunder the orders of the Collector on a report’/ from
the Assistant Commissioner and the same shall ~ be ‘resold
under this rule. It shall be at the risk of the defaulting
bi dder who shall forfeit all gain, if-any, that may secure
by the resale in the event of a |oss by resale, the default-
ing bidder shall be required to nake good the deficiency
bet ween the total anount payable for the whole period under
the ternms of the original sale and by the tota
614
amount payabl e by the successful bidder at the resale and
the deposit already nade by the defaulting bidder shall be
forfeited

As already nentioned it is under this last rule the
action is taken against the appellant. At this ‘stage it
would be wuseful to refer to sone of the everments 'in the
affidavit and the counter-affidavit putting forward the
rival. The appellant in his affidavit has stated that his
bid was never confirmed and that he has not received -any
notice and that on the other hand there was a re-auction and
there was a higher bid in the re-auction, but the said
bi dder defaulted. Therefore there was again another re-
auction but on that day there were no bidders but ultimately
during the final re-auction on 27.6.1981 the bid was only
Rs. 3,000 by one Doraisanmy and that was confirmed. The plea
of the appellant has been that his bid was not confirnmed by
the Collector as required under Rule 20 and repeated re-
auctions would itself go to show that the bid of the appel-
lant was not confirnmed. In the counteraffidavit filed on
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behal f of the Governnent, it is admtted that the petitioner
was the highest bidder on 28.5.1981 but the Collector or-
dered resale as already nentioned and one Chellanmuthu was
"the highest bidder offering Rs.6575 but he failed to conply
with the conditions. It is averred that the said Chellanuthu
though was the highest bidder in the said re-auction but did
not conply with the conditions under Rule 15 inasmuch as he
failed to deposit half a nonth's rental and therefore his
bid was not accepted. Therefore subsequent bids were held.
It is further averred by the Governnent that the bid offered
by the appellant was confirned by the Collector as per the
proceedi ngs of the Collector dated 28.6.81 but the appellant
refused to receive the order of confirmation and therefore
he has to nake good the resultant | oss.

Learned counsel for the appellant submts that Chellamnu-
thu was the highest bidder and he should be held to be a
defaul ter and consequently be liable for the resultant |oss.

In order to see whether the appellant’s liability in any
manner . conti nued consequently nmaking him liable for the
resultant. loss, ~we have to exam ne Rules 20(3) and 20(4)
carefully, in~ the context of the facts of this case. As
extracted above Rule 20(3) states that if the Collector
considers any bid to be inadequate, he may refuse to confirm
the provisional acceptance of the bid and imredi ately direct
the resale of the/'shop fromthe point it was last left. As
per sub-Rule 4 any resale ordered to be nmade under sub-rule
(3) shall begin with the bid provisionally accepted by the
Sale Oficer at the original sale andif at such
615
sale a higher bid is offered and is provisionally accepted
by the Sale Oficer, the bid with which such sale began
shall |apse. This part of the rule is very significant. |If
the record shows that the bid offered by ~ Chellanuthu has
been provisionally accepted by the Sale Oficer, the bid
with which the sale began, i.e. the bid offered by the
appel lant lapses but if, on the other hand, such a bid
during the re-auction is not’ accepted by the Sale’ O ficer
then the subsequent steps for further reauction or for
confirmation of the original bid i.e. that of the appellant
woul d take place. In this context it is once again necessary
to note that as per the Department, bid of Chellanuthu was
not even provisionally accepted. As laid downin Rule 16 if
the record shows that his bid has been provisionally accept-
ed by the Sale Oficer then as provided under Rule 20(4) the
bid of the appellant gets automatically |apsed. For our own
satisfaction we called for the record and perused the file
concerning the auction. So far as the bid made by Chel | anmu-
thu is concerned, we find a docunent in the ‘record which
authentically shows that his bid being highest was provi-
sionally accepted and announced by the Sale Oficer. This
document reads as under

"Second resal e of toddy/arrack shops in Sankari Tal uk

(1.7.1981 to 30.6.1982)

Shop No. 49 Pl ace: Koneripatti
Narme and full address of Tender anpunt
the tenderer.

Ni

H ghest tender anpbunt Rs. nil by Thiru
Hi ghest bid anpbunt Rs. 6575 by Thiru
The hi ghest of these two, that is Rs.6575 (Rupees Six Thou-
sand five hundred seventy five only) by Thiru Sellanuthu s/o
Nachi mut hu of Kumar anpal ayam Vil |l age t he hi ghest
bi dder/tenderer is provisionally accepted and announced.
Sd/ - 19/ 6/ 81
Sal e officer
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&

Sub Col | ect or/ Sankari . "
616
As per Rule 16 when there is such provisional acceptance
then the Sale, O ficer issues a notice to the highest bidder
to pay as advance three nonths rental. But according to the
respondents nanely the Departnent, the said Chellanuthu
though was the highest bidder, did not deposit half a
nonth’s rental as required under Rule 15, therefore the
guestion of accepting his bid did not arise even provision-
ally.

Consequently the highest bid of the appellant was subse-
quently confirned. Since we find a genuine doubt about the
liability of the appellant, we went through the rest of the
file also. No doubt there is a note here and there to the
effect that Chellamuthu did not deposit the |5 days renta
on that day. But in view of the docunent nentioned above it
must be deemed that the Chellamuthu’s bid was accepted
provisionally by the Sale Oficer and by virtue of Rule 20,
sub-rule " (4) when once the bid of Chellamuthu was accepted
provisionally —as the highest bid, the bid with which such
sal e began nanely the bid of the appellant, got |apsed. W
do not want to go into the question whether under Rule 16
the provisional acceptance of the bid by the Sale Oficer
should necessarily be preceded by the fulfilment of the
condition of deposit of half a nmonth's rental by the auc-
tion-purchaser under Rule 15. Perhaps normally it may be
correct to say that the Sale O ficer under Rule 16 accepts
provisionally the bid after there is conpliance of Rule 15;
but in the instant case we are concerned with the re-auction
and about the liability of the original highest bidder in
the light of Rule 20(4). The docunent nentioned above cl ear-
ly shows that the Chellamuthu's bid was provisionally ac-
cepted and therefore Sub-Rule (4) of Rule 20 cones into
force and consequently the bid of the appellant |apsed. At
any rate after a due considerationof the contents  of the
decl aration issued by the Sale Oficer accepting the bid of
Chel | amut hu provisionally, a genuine doubt arises about the
liability of the appellant. Having given our earnest consid-
eration, we are of the view that the bid by the appellant
got | apsed by virtue of the acceptance of the bid by Chella-
mut hu provisionally by the Sale Oficer and consequently the
appel | ant cannot be held liable for the resultant | oss. The
appeal is accordingly allowed.

T.N A Appea
al | owed.
617




