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G vil Appeal” Nos.” 2653 and 2654 of 2006 are
di rected agai nst the inmpugned final judgnment dated
7.4.2006 of Kerala High Court at Ernakulamin Wit
Appeal No. 434 of 2000 and Wit Appeal No. 433 of
2000 by which the Division Bench disni'ssed the wit
appeal s thereby uphol ding the order of the Single
Judge, rejected the chall enge tothe two show cause
notices issued to the appellant. Cvil Appeal No. 4406
is arising out of judgnent dated 7.7.2006 of the Keral a
H gh Court in Sales Tax Revision No. 9 of 2006 by
whi ch the Division Bench di sm ssed the Revision
relyi ng upon the judgnent of the Division Bench in
Wit Appeal No. 434 of 2000 of the sane Hi gh Court.

We propose to dispose of these appeals by a
conmon order, as the point involved in all these
appeal s is the sane.

Facts are taken from Cvil Appeal No. 2653 of
2006.

FACTS

The appellant is a conmpany registered under the
Conpani es Act, having its Registered Ofice at
Kozhkkode. It is a registered deal er under the Keral a
Ceneral Sales Tax Act, 1963 (for short '"the State Act’).
It carried on the business of steel re-rolling mlls at
Nal | al am Kozhi kode. The raw material used by the
appel l ant in the production of bars and rods, is stee
i ngots, which the appellant either manufactures or
purchases from other manufacturers fromwthin or
outside the State. Purchase of steel ingots effected by
the appellant within the State are from nanufacturing
units, which are exenpt fromthe paynent of sales tax
on the sale of such ingots by virtue of an exenption
notification issued under Section 10 of the State Act.

For the Assessnent Year 1994-95, appell ant
submitted a return of turnover and was assessed to
tax declaring the taxable turnover at nil, by an order
dated 15.1.1998 by the assessing officer. In respect of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 15

the assessnment year 1995-96 al so, the appellant’s
assessment was conpl eted determ ning the taxable
turnover at Rs. 21,85,550/- vide order dated
15.1.1998. Wiile this was so, the appellant received a
show cause notice dated 11.1.2000 for the assessnent
year 1994-95 and anot her notice dated 12.1.2000 on

the sane date for the assessnent years 1996-97 to
1999-2000. In the first show cause notice relating to
the assessment year 1994-95, the assessing officer
stated that the appellant had purchased ingots from
dealers within the State who were exenpted from
payment of tax and consumed the sane in the

manuf acture of bars and rods during the year

1994-95. The notice further stated that the ingots
purchased were goods liable to tax under the State Act
and since the supply of such ingots did not suffer any
tax at the tine of sale due to the exenption
notification under Section 10(1) of the State Act,
purchase turnover of the ingots during the year and
consuned inthe manufacture by the appellant

attracted liability to tax under Section 5A of the State
Act. The notice alleged that the purchase turnover of
the ingots had escaped assessnent under Section 5A

of the State Act and accordingly proposed to determne
the turnover liable to'tax and assess the sane at 4%
It was stated that on the request of the appellant, a
hearing woul d be given to the appellant before

conpl eting the assessment as proposed.

Notice relating to 1996-97 to 1999-2000 was

worded differently. The said notice stated that the
appel | ant had purchased ingots, scraps, nosrolls, etc.
fromunits within the State clainng tax exenption

and consuned the sane in the manufacture of bars

and rods during this period. It was further stated that
since the goods had not suffered tax under Section 5A
of the State Act, they were liable to pay purchase tax
under Section 5A and call ed upon the appellant to
remt tax with interest under Section 22 (3) within 10
days of the receipt of notice failing which an action
woul d be taken to recover the tax.

The appel | ant being aggrieved filed the two

separate writ petitions challenging the two show cause
notices issued to him Learned Single Judge di snissed

the wit petitions in |imne by observing that the case

i nvol ved di sputed questions of fact which could not be
decided in a wit petition under Article 226 of the
Constitution and relegated the petitioner to avail of the
renmedi es provided under the State Act. It was held

that the wit petition was not the appropriate renmedy

and the appellant was accordingly directed to avail of
the renedi es provi ded under the State Act. Learned

Singl e Judge directed the appellant to file objections to
the notices before the assessing officer who shal

consi der the sane while fram ng the assessnent.

Assessing Authority was directed to conplete the
assessment in accordance with |aw after affording due
opportunity to the appellant.

Aggri eved by the above order of the |earned Single
Judge, the appellant preferred two separate wit
appeal s. The Division Bench dismssed the wit

appeal s by a conmon order and held that the | earned
Single Judge was in error in directing the appellant to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 15

avai| the renedies provided under the State Act. The

Di vi si on Bench, however, rejected the main contention

of the appellant that in view of the provisions of Article
286(3) of the Constitution of India read with Section

15 of the Central Sales Tax Act (for short 'the Centra
Act’), it was inpermissible to | evy purchase tax under
Section 5A of the State Act. In support of this
contention, it was submitted by the counsel for the
appel l ant that the iron ingots being decl ared goods

could be subjected to tax under Section 5 read with
Second Schedul e of the State Act in the hands of the
seller only; that the decl ared goods |ike the one

i nvol ved in the present case could be subjected to | evy
only at one point and that point had been specified by
the Statute as being 'first sale’. That goods could not
be subjected to purchase tax in the hands of the

pur chaser under Section 5A of the State Act. The

Di vi sion Bench of the H gh Court relying upon a

judgrment of this Court rejected these contentions and
hel d that the expression "levy" includes collection of
tax as well and not nere inposition. It was held that

in the absence of collection of tax, there is no levy and
since, the goods were exenpted from payment of Sales

Tax, the goods could be subjected to | evy of purchase

tax under Section 5A of the State Act. That the levy did
not mean inposition only, the sane included the

col lection of tax as well. \Were there i's no-collection
there is no levy and accordingly, the goods which are

not subjected to | evy of tax at the point of sale could be
subjected to |l evy of purchase tax under Section 5A.

Learned counsel for the appellant has contented
bef ore us that goods being decl ared goods, -under
Section 14 of the Central Act are subjected to linits
pl aced by Section 15 of the Central Act, nanely:

(1) the tax payable on the sal'e or purchase of
iron and steel under the |law of a State

shal | not exceed 4% and

(2) such tax shall not be levied at nore than
one st age.

It follows that if, iron and steel are subjected to a
single point levy of tax at the first point of sale, then
there is no question of a second levy or charge at any
subsequent point of sale or purchase.

According to him iron and steel which are the
goods in question were made liable to sales tax at the
stage of first sale at 4% under Section 5(1) read with
Second Schedul e of the State Act. That in view of
Section 5(1) read with Second Schedul e of the State
Act, the burden of tax could not be shifted to the
purchaser as the State Government had al ready
notified that the tax would be at the point of first sale
and the rate of tax would be 4% That the Hi gh Court
erred in assunming that the word "levied" in Section
15(a) of the Central Act is used in the sense of inposed
and col l ection. According to him the word | evy could
cover both inposition and non-collection of tax
i nposed will not cease to be a |evy of tax.

It was further contended that the H gh Court
erred in distinguishing the judgment of this Court in
Shannuga Traders & Ors. v. State of T.N. and Os.,
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(1998) 5 SCC 349 and that of the Constitution Bench

j udgrment in Bhawani Cotton MIls Ltd. v. State of

Punj ab", (1967) 3 SCR 577. According to him the
reliance placed by the H gh Court in Town Muinicipa
Committee, Anravati v. Ranthandra Vasudeo

Chinote, (1964) 6 SCR 947 is unwarranted as in the
said case this Court was interpreting the expression
"continued to be levied" and "to be levied to the same
purposes" in Article 277 of the Constitution of |ndia.

A strong reliance was placed by himon the
decisions of this Court in Assistant Collector of Centra
Exci se, Calcutta Division v. National Tobacco Co. of
India Ltd.", (1972) 2 SCC 560, Sommiya Organics
(I'ndia) Ltd. v. State of U.P., (2001) 5 SCC 519, Pine
Chem cals Ltd. v. Assessing Authority, (1992) 2 SCC
683 and Associ at ed Cenment Conpanies Ltd. v. State of
Bi har, (2004) 7 SCC 642.

As agai nst this, |earned counsel appearing for the
respondent contended that Section 5A was introduced
in the State Act with effect from1.4.1970 which is an
i ndependent charging as well as a renedial section
The main object of Section 5A of the State Act is to
pl ug | eakage and prevent evasion of tax. According to
him it created a |liability against the dealer on his
purchase turnover, with regard to goods, the sale or
purchase of which though generally liable to tax under
the State Act has not due to circunstances of
particul ar sales, suffer tax and which after the
purchase, have been dealt by himin any of the nodes
indicated in clauses (a) (b) and (c). It was conceded
that in the case of declared goods, the conditions
i mposed by Section 15 of the Central Act have to be
conplied with and the | evy could not be at nore than
one stage but Section 5A of the State Act operates by
its own force in cases where taxabl e goods did not
suffer tax under Section 5 and purchaser does not use
the goods in any of the three nodes specified in
clauses "a to ¢'. That the purchase tax in the State of
Keral a i s capable of being |levied only where no sales
tax is levied on the taxable goods, thus only a single
point |levy or one stage |levy takes place, i.e., either
sal es tax or purchase tax and not both. According to
him in view of the provisions of the State Act, the
expression levy would include collection or paynent as
wel | and not nere authorization of |evy.

Counsel s for the parties have been heard at
| engt h.

Section 5 and Second Schedul e of Section 5 of the
State Act, as it stood at the relevant tinme, read as
under :

"S.5-Levy of tax on sale or purchase of
goods \026(1) Every dealer (other than a
casual trader or agent of a non-resident
deal er) whose total turnover for a year is
not less than (two | akh rupees) and every
casual trader or agent of a non-resident
deal er, whatever be his total turnover for
the year, shall pay tax on his taxable
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turnover for that year, -

(i) in the case of goods specified in
the First or Second Schedul e, at

the rates and only at the points

speci fied agai nst such goods in

the sai d Schedul es;

(ii) D99.0.0.9.9.0.9.9.9.¢ 9.4

(iii) P00 0000099004

(iv) XHKXRKKHKKKKHXKKXK

Second Schedul e of Section 5 of the State Act, as it
stood at the relevant tinme, reads as under

"Second Schedul e

Decl ared goods in respect of which a single point

tax only is leviable under sub-section (1) or sub-
section (2) of Section 5

SL. Description of Goods Point of levy Rate of Tax
No

(1) (2) (3)
1 O | seeds as defined in At the point of
Sec. 14 of the Central first sale in the
Sal es Tax Act, 1956 State by a deal er
(Central Act 74 of who is liable to
1956), other than t ax under
groundnut, coconut Section 5
and copra
2. (i) Coal including coke
inall its forms but
excl udi ng char coal - do-
(ii)lron and steel that is
to say - do-
XX XXXX XX

Section 5A of the State Act, as it stood at the
relevant tinme, reads as under: -

"5A. Levy of purchase tax:

(1) Every dealer who, in the course of his
busi ness, purchases froma regi stered
deal er or from any ot her person any

goods, the sale or purchase of which is
liable to tax under this Act, in
circunstances in which no tax is payable
under Sub-sections (1), (3), (4) or (5) of
Section 5 and either,

(a) consunes such goods in the
manuf acture of other goods for
sal e or otherw se; or

(b) uses or disposes of such
goods in any manner other

than by way of sale in the State
or

(c) despatches themto any

pl ace outside the State except
as a direct result of sale or
purchase in the course of inter-
State trade or comerce; shall
what ever be the quantum of the
turnover relating to such
purchase for a year, pay tax on

per

(4)

cent
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the taxabl e turnover relating to
such purchase for the year at
the rates nmentioned in Section
5. n

Section 15 of the Central Act, as it stood at the
rel evant time, reads as under: -

"15. Restrictions and conditions in

regard to tax on sal e or purchase of

decl ared goods within a State - Every

sales tax law of a State shall, in so far as
it imposes or authorises the inmposition

of a tax on the sal e or purchase of

decl ared goods, be subject to the

followi ng restrictions and conditions
nanel y: -

(a) the tax payabl e under that
law in respect of any sal e or
purchase of such goods inside
the State shall not exceed four
per cent of the sale or purchase
price thereof;

(b)  XXXXXXXXXXXXX

(€)  XXXRKXXXXXXXX

(ca) XXXOKXXKXXXXK

(d)  XXOKXKKXXXX!

(These provisions have been nodified | ater on or have
been done away with as of now.)

DI SCUSSI ON

Article 286(3) of the Constitution of India places
restriction on the power of every State to inpose or
aut horize the inposition of tax on sale or purchase of
decl ared goods. Article 286 and Section 14/15 of the
Central Act are solely concerned with the declared
comodities. W are concerned with the taxation of
goods whi ch under Section 14 of the Central Act have
been declared to be of special inportance in inter-state
trade or conmerce. |n case turnover of such goods is
subj ected to tax under the sales tax |aws, Section 15
prescribes the maxi mumrate at which such tax shal
be |l evied and the same could not be |evied at nore
than one stage. The two conditions have been i nposed
in order to ensure that inter-state trade or commerce
in such goods is not subjected to heavy taxation wi thin
the State occasioned by excessive rate of tax or by

mul tipoint taxation. |If either of the two conditions are
not satisfied, the inposition of sales tax will not be
val i d.

Section 5 of the State Act provides that in the case

of goods specified in the First and Second Schedul e,

the tax could be at the rates and points specified

agai nst such goods in the said Schedul es which in the
present case is at the point of first sale in the State by
a dealer. The liability to tax and the rate of tax under
Section 5 is prescribed at 4% As far as this section is
concerned, the conditions specified under Section 15

of the Central Act are prinma facie conplied wth.

Further, under Section 10 of the State Act the State
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Government granted certain exenptions by way of
S.R O No.1729/93, within the purview of which the
goods in the present case fall

The controversy in the instant case arises when a

tax is sought to be levied under section 5A of the State
Act on the sane goods that are taxable under section

5, but exenpted. The essential question that we are
required to adjudi cate upon is whether the tax sought

to be levied under section 5A on these goods, would
amount to tax at a second stage and therefore violate
Section 15 of the Central Act.

It is clear that by virtue of Section 15 of the

Central Act, declared goods once nade liable to tax
cannot be nmade to suffer an additional tax liability. In
the present case, the goods have al ready been made

liable to tax under Section 5 of the State Act and
exenpted by a notification under Section 10; and the

sanme goods are sought to be taxed under Section 5A in

the hands of the purchaser.

What we are required to examne is the inmpact of

this exenption to ascertain whether the second | evy

made under Section/5A of the State Act violates

Section 15 of the Central Act. |In other words, we need
to find out whether not collecting the tax anount
pursuant to the exenption necessarily inplies that

there was never any |evy to begin with, as has been
contended by the respondent. For if this is indeed the
position, then there would be no infirmty withthe |evy
of tax nmade under Section 5A of the State Actin

respect of the declared goods, since the exenption

woul d negate the |l evy and the consequent liability to
pay tax. However, if the exenption does not affect the
l[iability to tax and operates subsequent to the levy, as
the counsel for the appellant has contended, then the
tax under Section 5A of the Sate Act would fall foul of
the conditions of Section 15 of the Central Act.

It is an accepted position before us today that

Section 5 and Section 5A of the State Act are

i ndependent sections and this is acknow edged by

both parties, in the Iight of the observations nade in
State of Tami|l Nadu v. MK Kandaswanmi, (1975) 4

SCC 745. This case involved the interpretation and
validity of Section 7A of the Madras General Sal es Tax
Act, 1959 which is in pari materia to Section 5A of the
Keral a General Sales Tax Act, 1963 . Although this
case did not deal with declared goods under Section 14
of the Central Act and the resulting applicability of the
condition of single-stage |evy under Section 15 of the
Central Act, it did nake certain observations rel evant
to the present discussion. The Court observed that:

“I'n our opinion, the Kerala Hi gh Court
has correctly construed Section 5A of the
Kerala Act which is in pari materia with
the i npugned Section 7A of the Madras
Act. "Goods the sales or purchase of
which is liable to tax under this Act in
Section 7A(1)" neans 'taxabl e goods’,

that is, the kind of goods, the sale of
which by a particular person or deal er
may not be taxable in the hands of seller
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but the purchase of the sane by a deal er
in the course of his business my
subsequently becone taxable. W have
poi nted out and it needs to be
enphasi sed again that Section 7A itself
is a charging section. It creates a liability
agai nst a deal er on his purchase
turnover with regard to goods, the sale or
pur chase of which though generally
liable to tax under the Act, have not due
to the circunmstances of particul ar sales,
suffered tax\005.

[ Enphasi s suppl i ed]

The Court al so anal yzed the Section and indicated

the conditions necessary for the applicability of the
Section and reaffirned its validity. It has been
contended 't hat since these conditions are fulfilled, the
| evy under section 5A of the State Act is valid.

However, while these observations are relevant for the
under standi ng of the section and its validity, this case
has no real bearing on the present one since it never

i nvol ved a question of tax on decl ared goods under
Section 14 of the Central Act and the conditions laid
down in this regard, specifically that of a single point
| evy. Satisfying the conditions laid down in
Kandaswani ' s case (supra) therefore does not validate
the present |evy, which is on decl ared goods under
Section 14 of the Central Act.

The inmpugned judgnment of the Division Bench has

di stingui shed the case of Shannuga Traders (supra).

The Shanmuga’ s case (supra) involved the sale of iron
and steel by the Tam | Nadu Electricity Board and | ater
made exenpt fromtax under the State Act pursuant to
an exenption notification. These goods were decl ared
goods under Section 14 of the Central Act and
therefore could only be subject to a single-stage |evy.
However, by a circular issued by the Conm ssioner of
Conmer ci al Taxes, the person who purchased from

the Board and sold the nmetal was nade |liable to tax,

on the ground that "he was effectively the first seller
liable for tax". The circular placed reliance on two
Madras Hi gh Court judgments, Vasu General Traders

v. State of T.N. [(1987) 66 STC 358] in which the goods
i nvol ved were not declared goods. Vasu' s case (ssupra)
was followed by the Madras Hi gh Court in the case of
Royal Steel Traders, Madras [(1992) 1 MICR 580]

wherein the goods invol ved were decl ared goods under
Section 14 of the Central Act. The circular under
chal | enged was issued in supersession of the earlier
circulars in view of the fact that the Madras Hi gh
Court in Royal Traders case (supra) had hel d that

decl ared goods could al so be subjected to tax at a |ater
st age because no tax had been paid on it. The High
Court accepted the subm ssion of State and uphel d

the validity of the circular. This Court, however, did
not accept the reasoning of the Madras H gh Court

and set aside the Judgnent. Overturning the

judgrment, it was held that the circular was bad in | aw
because if there was a condition of a single stage |evy,
and there was an exenption, then, no subsequent

sal es could be taxed. The Court observed as foll ows:
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Para 12

"\ 005. The goods with which we are

concer ned bei ng decl ared goods, they

can only be taxed at a single point, that
is, only one sale in the State can be
subjected to tax. It is for the State to
det ermi ne whet her the single point

shoul d be the point of first sale in the
State or the last sale in the State or any
internediate sale in the State. If the
single point is fixed by the State at, say,
the point of first sale and the State
exenpts the first sale from paynent of

tax, either by a general provision or a
specific provision applicable to a class of
seller, the particular seller or the goods
sol d may not be subjected to tax at

either 'that point of first sal e or any
subsequent sale in the State.

Para 13

The Second Schedul e of 'the State Act
specifies the single point; it is "the point
of first sale in the State". The first sale in
the State was the sale by the said Board

to the appellants/petitioners. That sale
was exenpt fromtax by reason of the
notification dated 1-12-1982

af orementi oned. The iron and steel sold

by the said Board to the

appel | ants/ petitioners was, therefore,

not liable to tax either at the point of
first sale or any subsequent sale in the
State.

Para 14

There is no warrant for the enphasis
that woul d appear to have been "pl aced
by the Madras Hi gh Court on the phrase
"taxabl e sale". The State Act does not fix
the single point of the levy at the first
taxable sale; it fixes it at "the point of
first sale". The inpugned circul ar cannot
validly shift the point of levy fromthe
first sale to a subsequent sale and it is,
therefore, bad in | aw

[ Enphasi s suppl i ed]

The Divi sion Bench however in the present
i mpugned judgnent di stinguished the Shannuga’s
case (supra) by observing

"We find that the observations nade by

the Supreme Court in Shanmugha

Trader’s case supra, in paragraph 12,

cane to be nade in the facts of the case.
The single point of |evy was at the point
of first sale and not at the point of first
taxabl e sale. The inmpugned Circul ar

the Court held, could not validly shift the
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point of levy fromthe first sale to a
subsequent sale."

We are of the opinion that the Division Bench
erroneousl y di stingui shed the Shanmuga’s case

(supra) fromthe present circunstances. W find that
there is no substantial difference between Shannuga’s
case (supra) and the present one. Both cases involve
the condition of a single stage tax fixed at the point of
first sale, which was exenpted and the subsequent

sal e being taxed. The distinction sought to be brought
in by the inmpugned judgnent is that Shanmuga’s case

i nvol ved the "point of first sale" and not the "point of
first taxable sale". It is true that the Second Schedul e
of the state Act fixes the point of tax at "the point of
first sale in the state by a dealer who is liable to tax
under Section 5". ~However, the addition of the words
"liable to tax under Section 5 'does not make any

di fference because in our opinion exenption does not
negate the liability to tax, which as we shall presently
di scuss, continues regardless. The only other

difference is that in Shanmuga’s case (supra), it was a
circular which clarified that the subsequent sale would
be taxed, whereas the present case does not involve

any such clarification by way of a circular, but a direct
claimfor tax under Section 5A of the State Act. In our
opinion, this difference is insignificant as well.
Shannuga’ s case (supra) has nmade it clear that

exenption at the point of first sale does not affect the
liability to tax and any subsequent |evy on the goods
woul d fall foul of the conditions of the Central Act.
This position is equally true whether the subsequent

levy is by way of a circular or directly under Section 5A
of the State Act \026 since both are required to conply
with the conditions of the Central Act. Wth this view
of the matter, we find that the reasoning of this court
in the Shannuga’'s case (supra) is equally applicable to
the present facts.

It might be pertinent to nention here that the

deci si on taken by the Division Bench in the inpugned
judgnent is in conformty with the mnority decision in
the Bhawani Cotton MIIs case (supra). 1In his

di ssenting judgnent, Sikri J. observed as follows:

"\005.1n ny opinion the Punjab Act does in
effect conply with the requirenents of
s.15 of the Central Sales Tax Act

because it is possible to find out the
stage at which purchase tax becones

| evi abl e on goods nentioned in Schedul e
C. This stage is the first purchase by a
deal er, which is not exenpted from
taxation or which is not deductible from
the taxabl e turnover of a deal er under s.
5(2) of the Punjab Act\005.."

However, the nmajority decision took a different,

much stricter view of the matter, which is the | aw of
the land today. The majority in Bhawani Cotton MIIs
(supra) was of the opinion that the Act in question did
not identify the specific stage for the | evy on declared
goods and that it was possible for the goods to be

taxed at nore than one stage, which was contrary to

the condition in the Central Act. The Court observed
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as foll ows:

"Pausi ng here for a mnute, it may be
stated that the attack, regarding the
validity of some of the provisions of the
Act, by the appellant, is rested on s.|5(a)
of the Central Act, on the ground that

such a | evy of purchase tax, regarding
cotton, is neither definite nor
ascertainable in the Act and that, as the
provi sions now stand, there is a
possibility of the tax being levied at nore
than one stage\005. The essence of a one-
stage taxation consists of fixation of a
single point or stage, either by the State
Act or the rules franed

t her eunder\ 005Under t hose ci r cunst ances,
there i s always a possibility, or even a
certainty, of nore persons than one

havi ng paidtax or being made liable to
pay tax in, respect of the sanme goods at

di fferent stages.

XXXX XXXX XXXX XXXX
If a person is not /liable for paynent of
tax at all, at any tine, the collection of a

tax fromhim wth a possible

contingency of refund at a | ater stage,
wi Il not make the original |evy valid,
because, if particul ar sales or purchase
are exenpt fromtaxation altogether, they
can never be taken into account, at any
stage, for the purpose of cal culating or
arriving at the taxable turnover and for

| evying tax."

Thus, the Court finally concluded that the
conditions of Section 15 of the Central Act had not
been conplied wth.

The vi ew taken in Shannuga's case (supra) as well

as the npjority decision in Bhawani Cotton MIls
(supra) is reiterated in a nunber of other cases, which
make it clear that exenption operates after-the levy
and does not negate the liability to tax.

The argunents raised by the respondent before us

have two aspects. They contend that since the goods

in question were exenpt fromtax at the first sale, no
liability to tax attached on the seller. Additionally,
they al so argue that since there was no coll ection of
tax, there could be no 'levy’ of tax. In both cases, the
obvious inplication that the respondent seeks to

establish is that at the point of first sale, the seller was

not liable to tax and therefore if a subsequent tax were
to be levied on these goods, as Section 5A of the State

Act seeks to do, there is no violation of Section 15 of

the Central Act.

| MPACT OF EXEMPTI ON ON THE LI ABI LI TY TO TAX
The first aspect of the argunment of the respondent

is with respect to the inpact of exenption upon the
l[iability to tax. |In our opinion, exenption can only
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operate when there has been a valid levy, for if there
was no levy at all, there would be nothing to exenpt.

In this regard two cases decided by this Court are
relevant. The first is the Pine Chem cals case (supra),
whi ch invol ved questions of sales tax and exenption
under the Janmu and Kashmir General Sales Tax Act,

1962. \While exam ning certain exenption orders

nmade by the governnent, the Court observed as

fol | ows:

"Under Section 4(1) of Janmu &
Kashm r General Sal es Tax Act the goods
are taxable only once, that is it could be
taxed only at one point of sale. W have
already held that the CGovernment Orders
159 and 414 are exenption orders and
exenpt the sale by appellants of ‘their
manuf act ured products. The exenption
woul d not' arise unless the goods are
taxabl e at the point of their sale. Thus
the effect of exenpting their sale is that
the sai d goods manufactured by them
could not be taxed at the second or
subsequent sal es al'so as that woul d
of fend Section 4(1) which provides for
single point levy. In cases where there
are no exenption orders and the state
fixed the second or subsequent sal e as
poi nt of taxation the first or prior or
subsequent sal es are not exenpted sal es
but are not taxable sal es\005."

[ Enphasi s suppl i ed]

Thus the Court was of the opinion that when certain
goods were subjected to the single-stage tax condition,
and the stage identified for the l'evy was exenpted,
subsequent sal es could not be taxed by the authorities
despite the exenption

This position has been reaffirnmed in Associ at ed

Cenment (supra). |In Associated Cenent (supra) the
Court was faced with an argunent very simlar to the
one nade before us today. The case involved an
exenption notification issued by the State Government
reduced the liability to tax under the Bi har Finances
Act, 1981 to the extent of tax paid under an earlier
Ordi nance in respect of entry of goods. The appellant
clainmed that it was entitled to adjust the entry tax paid
under the Entry Tax Act while conputing the tax
payabl e under the Bi har Finances Act. The respondent
however argued that such adjustnent could not be

made since the same was exenpted, which nmeant that
there was no liability to tax. The Court rejected the
argunent of the respondent, holding as follows:

"Crucial question, therefore, is whether
the appellant had any "liability" under
the Act\005. The question of exenption
arises only when there is a liability.
Exigibility to tax is not the sane as
liability to pay tax. The forner depends
on charge created by the Statute and
latter on conputation in accordance with
the provisions of the Statute and rules
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franed thereunder if any. It is to be
noted that liability to pay tax chargeabl e
under Section 3 of the Act is different
fromquantification of tax payable on
assessment. Liability to pay tax and
actual paynent of tax are conceptually
different. But for the exenption the
deal er would be required to pay tax in
terms of Section 3. In other words,
exenption presupposes a liability.
Unl ess there is liability question of
exenption does not arise. Liability arises
in termof Section 3 and tax becones
payable at the rate as provided in
Section 12. Section 11 deals with the
poi nt of levy and rate and concessi ona
rate.”

[ Enphasi s suppl i ed]

A readi ng of the above judgnents neke it anply

cl ear that exenption does negate a levy of tax
altogether. Despite an exenption, the liability to tax
remai ns unaffected, only the subsequent requirenent

of payment of tax to fulfill the liability is done away
with.

DI STI NCTI ON BETWEEN LEVY AND COLLECTI ON

The second aspect of the argument is that an

absence of collection neans an absence of |evy or
liability. This question has already been exam ned in
certain earlier cases, and this Court has consistently
mai nt ai ned a di stinction between | evy and col |l ection.

In National Tobacco case (supra), this Court was

faced with certain questions relating to the refund of
exci se duty on the manufacture of ‘cigarettes. 1In this
context, the Court exam ned the scope of the term

"l evy’ and made the followi ng observations:

"The term "l evy" appears to us to be
wider inits inport than the term
"assessnent". It may include both
"inposition" of a tax as well as
assessnment. The term "inposition"” is
generally used for the levy of a tax or
duty by legislative provision indicating
the subject matter of the tax and the
rates at which it has to be taxed. The
term "assessnent"”, on the other hand, is
generally used in this country for the
actual procedure adopted in fixing the
liability to pay a tax on account of
particul ar goods or property or whatever
may be the object of the tax in a
particul ar case and determining its
amount. The Division Bench appeared to
equate "levy" with an '’ assessnent" as
well as with the collection of a tax when
it held that "when the paynent of tax is
enforced, there is a levy". W think that,
al t hough the connotation of the term

"l evy" seens w der than that of
"assessnent", which it includes, yet, it
does not seemto us to extend to
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"collection". Article 265 of the
Constitution nmakes a distinction
bet ween "l evy" and "coll ecti on"\005."
[ Enphasi s suppl i ed]

The Court nmde it very clear that |levy and collection
are not synonynous and that collection of the tax is
not a necessary facet of a 'levy’.

Referring to the above case, the Court nade simlar
observations in the case of Somaiya O ganics (supra).
I't observed

"\ 005. The words used in“Article 265 are
"levy" and "collect". In taxing statute the
words "levy" and "col |l ect" are not
synonynous terns, (refer to Assistant
Col | ector 'of Central Excise, Calcutta

Di vi si on 'vs. National Tobacco Co. of

India Ltd. at page 572, while "levy" woul d
mean t he assessnent or charging or

i mposing tax, "collect” in Article 265
woul d nean the physical realisation of

the tax which is | evied or inposed.
Collection of tax is normally a stage
subsequent to the |levy of the sane\005."

The distinction between | evy and collection has also
been emphasi zed in Collector of Central Excise,
Hyderabad v. Vazir Sultan Tobacco Conpany Linted,
Hyderabad (1996) 3 SCC 434. The crux of this case

i nvol ved the | evy of a special excise duty, the liabhility
for which did not exist on the date of manufacture and
only on the date of renoval of goods. ~The excise duty
however was normal ly coll ected on the date of renoval
and it was contended that since the liability to pay the
special duty existed on the date of collection of duty,
the same nust be paid as well. Rejecting this

argunent, the Court held that the stage of renoval

was identified for collection of duty only for

adm ni strative conveni ence, and that this did not

af fect the nature of the levy, which was on the

manuf acture of goods. In this context, the Court

di stingui shed | evy and collection. |t observed:

"\ 005.Once the levy is not there at the time
when t he goods are manufactured or

produced in India, it cannot be |levied at
the stage of renoval of the said goods.

The idea of collection at the stage of
renoval is devised for the sake of
convenience. It is not as if the levy is at
the stage of renoval; it is only the
collection that is done at the stage of
renoval . Admittedly, the special excise
duty is an independent duty of excise
separate and distinct fromthe duties of
excise levied by the Central Excises and
Salt Act, 1944. This levy cane into effect
only on and from March 1, 1978 which

neans that the goods produced prior to

that date were not subject to such levy. If
that is so, the levy cannot attach nor can
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it be realised because such goods are
renmoved on or after March 1, 1978. The
provi sions of the Central Excise Act and
the Rules, in our opinion, do not say

ot herwi se.

XXXX XXXX XXXX XXXX

\ 005. The levy is and renains upon the
manuf acture or production alone. Only
the collection part of it is shifted to the
stage of renoval. Once this is so, the fact
that the provisions of the Central Excise
Act are applied in the matter of |evy and
col l ection of special excise duty cannot
and does not nean that wherever the
Central Excise duty is payable, the
speci al exci se duty is al so payabl e
automatically.” Thatis so as an ordinary
rul e. But insofar as the goods
manuf act ured or produced prior to
March 1, 1978 are concerned, the said
rul e cannot apply for the reason that
there was no | evy of special excise duty
on such goods at the stage and at the
time of their manufacture/ production.
The renoval of goods is not the taxable
event. Taxabl e event \is the manufacture
or production of goods."

[ Enphasi s suppl i ed]

In the light of the above two cases, it is evident that
collection and levy are distinct and that collection is
not an essential facet of levy. It is true that collection
of a tax may sone tines be indicative of a lawful |evy

of tax, but in our opinion it does not logically follow
that absence of collection nmeans an absence of

liability. W are also of the opinion that the reliance
on the Town Municipal Committee (supra) by the

Di vi si on Bench which involved an interpretation of
"continued to be levied" and "to be applied to the sane
purposes” in Article 277 of the Constitution was

m spl aced. Wiile that case did hold that in the

ci rcunst ances before them'levy’ was intended to

include "collection', in our opinion the logic or ratio of
that case cannot be extended so far as to say that

every 'levy’ must include collection and w thout such
collection no |l evy can be said to have been made.

CONCLUSI ON

Thus, after an examination of the rel evant case

law, we find that the liability to tax or taxability under
Section 5 of the State Act remmins unaffected by an
exenption under Section 10 of the State Act.

Consequently, the respondent cannot validly shift the
burden of tax to the purchaser under Section 5A of the
State Act for the same would violate the condition of
singl e-stage tax under Section 15 of the Central Act.

For the reasons stated above, these appeals are
all owed. There will be no orders as to costs.




