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ACT:

The Bonbay | ndustrial Relations Act (11 of 1947), ss. 42 and
73-Paynment of dearness all owance based on cost of [living
i ndex-Pri nci pl es.

HEADNOTE

After the 2nd World War broke out the industrial enployees
at Ahnedabad, who had organi sed thenselves as the Textile
Labour Association (Respondent herein) raisd a demand for
paynment of dearness allowance to neet the cost -~ of _Iiving
which had shot up as a result of the War, and the denmand
became the subject-matter of arbitration and an ,award by
the Industrial Court at Bonbay. As a result of petitions
filed by the Parties and references nmade to it, the
Industrial Court had been giving directions, from tine to
time, regarding the payment of dearness all owance  -awarded,
on the basis of cost of living index nunber, with 1926-27 as
the base year. |In the Second Five Year Plan, the Planning
Conmi ssion recomended that the series of cost of Living
indices should be revised, and accordingly, the |abour
Bureau and the Central Statistical Oganisation of the
CGovernment of India undertook famly living surveys in 1958-
59. One of the centers chosen was Ahnmedabad and the CGovern-
ment of India began to publish consumer price index nunber
for the city -of Ahnmedabad from 1960 with 1960 as the base

year. The Governnent of India also advised the State
Covernment to renpve various anonalies in the State series
of the price index nunber and publish a new series |inking

the State series with that of Government of India, with 2.98
as the linking factor. The Government of CGujarat set up an
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expert Committee to advise it on the question and that
Comm ttee made recomendations for the renoval of anonmalies

and also suggested 3.17 instead of 2.98 as the linking
factor. In Novenber 1963, the Government accepted the re-

conmendati ons for renoving the a normalies and adjusted
the consumer price index nunber, and the appellants paid the
dearness al |l owance according to the adjusted consuner price

i ndex nunber under protest. In February 1964, t he
Covernment of Qujarat announced its decision to adopt the
linking factor at 3.17. The appellants were not willing to

pay dearness allowance according to the converted price
i ndex nunber in spite of a representation by the enployees,
and so, the dispute was referred to the Industrial Court
under s. 73 of Bonbay Industrial Relations Act, 1946. The
industrial Court decided that the appellants should pay
dearness all owance to their enpl oyees for the nonth of March
1964 and for subsequent nmonths on the consuner price index
nunbers for Ahmedabad published by the State Governnent
since February 1964 by using the index nunbers in the series
for Ahnmedabad conpiled by the Labour Bureau at Sima, and
the linking factor of 3.17 adopted for linking that series
to the State series with theold base. and gave directions
as to the manner of paying the dearness all owance.

In their appeal to this Court, the appellants contended that
(i) the reference was invalid because, before naking the
reference to requirenments of s. 42, which prescribes the
procedure which has to be followed by the enployer or the
enpl oyee if either of themwants a change
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to be effected in the ternms of the existing award, had not
been complied wth; (ii) the Industrial” Court erred in
overruling their contention that the new survey sufferred
from two nmjor infirmties, (a) inadequacy of the  sanple
size, and (b) inpropriety of the nethod of interview adopted
by the investigators; (iii) thelinking factor of 3.17 was
improper; and (iv) the Industrial Court was not right in
coming to. the conclusion that the additional burden which
its award would inpose upon the appellants. would not be
beyond their financial capacity.

HELD: (i) The dispute nust be treated as an industria
di spute, notw thstanding the fact that s. 42 had - not been
conplied wth, and Industrial Court was right in comng to
the conclusion that the objection raised by the appell ant
agai nst the conpetence of the reference was nis-conceived.
[398 F;, 399 E]

The Act is a conprehensive piece of legislation and
makes el aborate’ provision for the regulation of  relations
bet ween enpl oyers and enpl oyees and for the settlenent of
di sputes between them Section 73 deals wth the powers of
the State GCovernment to make a reference and as such, it
could not have been intended that those powers are to be
controll ed by s. 42. Section 42 provides that, ' if an
enpl oyer or emnployee intends to effect any change in respect
of certain industrial matters, he will have to give notice
of such intention to the representative of the enpl oyees or
tie enpl oyer respectively. The section can have no
application to cases where the State Governnent itself wants
to nake a reference. The neaning of the non-obstante cl ause
with which s. 73 opens al so unanbi guously indicates that the
power of the State Governnment to make a reference is
control | ed by any other provision in the Act. The
definition of "industrial dispute" ins. 3(17) is so wide
and conprehensive, that, even If an, award is subsisting
between the parties, if a difference arises between them
the said difference would anmount to an industrial dispute




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 38

for the purpose of s. 73 and a notice of change need not be
given, either by the enployer or by the enpl oyee. It is
true that the power conferred on the State Governnent to
make a reference is. not absolute or unqualified, but could
be exercised only if one or the other of the conditions
specified in sub-ss. (1), (2) or (3) of s. 73 is satisfied.
But once the State Governnent is satisfied, its power to
make a reference is not limted to cases where notice of
change has been given by the parties wunder s. 42, On
principle also, the conferment of power on the State,
CGovernment is fully justified, because, if as a result of a
di spute between the enployer and his enpl oyees, a serious
out break of disorder, or ‘a breach of public peace is Ilikely
to occur, or a serious or prolonged hardship to a |arge
section of the community is likely to be caused, or the
i ndustry concerned is likely to be affected adversely, it
would be idle to require that even in the face of such
serious danger, the procedure prescribed by s. 42 nust be
foll owed before reference can be nmade under s. 73. [396 DF
397 E-H, 398 CE, G 399 C B

(ii) (a): The appellants  were not justified in
contendi ng that the inadequacy of the size of the sanmple in
relation to the wuniverse of the working class famlies
vitiated the enquiry. [414 H|

Fromthe Report of Fami |y Living Survey anong |ndustria
wor kers at Ahnmedabad, 1958-59, it appears that the survey
and field work was the result of the cooperation of severa
expert institutions, official as well as non-official. and
was based on accepted principles-and nethod is. - The size of
the sanple was determined in-the light of the permssible
margin of error and was selected by the application of
scientific sanpling techniques and according  to t he
principle that it is the quality of survey that 'is nore
important, not so much the size of the sanple. I'f the
quality of investigation has inmproved, and the nmethod of
wor ki ng out the sanple’
384
survey has nmade very great progress, then, it would not be
correct to say that because the size of the sanple in the
survey was snaller as conpared to the size of the sanple
taken in 1926-27, the inadequacy of the size on the
subsequent occasi on introduces an infirmty in the
investigation itself. [409 H, 410 G 412 D, E, G 413 D E]

(b) 'the Industrial Court was right in rejecting the
appel l ants’ contention that the inmpugned survey ,rut the
index constructed as a result it, suffered from the
infirmty that the investigation was conducted inthe survey
by 1lhe interview nmethod, [416 D

Having regard to the fact that a mpgjority —of working
class population in Indiais illiterate the nmethod of
interviewis the only method which can be adopt ed. Besi des
according to expert opinion, the interview nethods, if
properly adopted gives better results than the alternative
met hod of suppl yi ng account books and written
guestionnaire. [416 A-C

(iii) As the appellants had not placed before the

Industrial Court any material to justify their contention
that for deternmining the linking factor. the behaviour of
prices for two or three years should have been studied, it
could not be said that the Industrial Court comritted an
error in upholding the decision of the Government of Qujarat
that the linking factor should be 317. [419 F-G 420]

The I ndustrial Court had to choose between two courses.
One was to work out an entirely new scale of basic wages
rounded not on the pre’ war |evel of 1939 but on the cost of
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living of 1960 as the base year and .to award dearness
al | owance thereafter. The Industrial Court thought that to
adopt that course mght conceivably create a | arge nunber of
new problenms, disturbing industrial peace and would be
outside its terns of reference. Therefore, it approved the
ot her course of linking the State series with the new series
to maintain continuity, which was the nethod adopted by the
CGovernment of Maharashtra also. [418 E, G 419

(iv) The appellants had failed to substantiate the
contention that the -additional burden would be beyond their
capacity to pay. [429 E

The claimof the enployees for a fair and higher wage is
undoubt edl y, based on the concept of social justice, and if
enpl oyees are paid better wages which woul d enable them to
live in confort and discharge their obligations to the
menbers of their famlies-in a reasonable way, their work
woul d show an appreciabl'e increase in efficiency. On the
ether hand. industrial adjudication nust take into account
the probllem of the additional  burden which such wage
structure would inpose upon the enployer and consider
whet her the enpl oyer can reasonably be called upon to bear
such burden. The task of constructing a wage structure nust
be tackl ed on the basis that such wage structure should not
be changed fromtinme totinme. It is a long-range plan and
in dealing with /'the  problem which Jis difficult and
delicate the financial position of the enployer and the
future prospects of the industry andthe additional burden
which rmay be inmposed on the consumer rnust be carefully
exam ned. A broad and overall ~view of the financia
position of the enployer nmust be taken into account and
attenpt should always be nmade to reconcile the natural and
just clainms of the enployees for a fair and higher wage with
the capacity of the enployer to pay it, and in determning
such. capacity, allowance must be made for a legitinate
desire of the enployer to make a reasonable profit.. Unusua
profit or |loss should not be allowed to play a major role.
It is true that normally, once a wage structure is fixed
enpl oyees are reluctant to face a reduction in the content
of the wage packet; but like all other problens  associated
with industrial adjudication, the decision of the problem
must also be based on the major consideration that the
conflicting
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clains of |abour and capital nust be harnonised on a
reasonable basis; and so, if it appears that the enployer
cannot really bear the burden of the increasing wage bill,
i ndustrial adjudication cannot refuse to exam ne his case
and should not hesitate to give him relief if it 1is
satisfied that if such relief is not Even, the enployer may
have to cl ose down his business. The | ast principle, however
does not apply to cases where the wages paid to the
enpl oyees are no better than the basic ninimum wage. | f
what the enployer pays to his enployees is just the ‘basic
subsi stence wage and if he cannot afford to pay it, he would
not be justified in carrying on his industry. Since the
wages paid to the textile enployees at , Ahnedabad cannot be
regarded as subsi stence wages or bare mninmm, it would not
be open to the respondent to contend that the appellants
must pay the wages whether the enployers can afford to pay
themor not. If it is shown that the appellants cannot bear
the burden and that the inplenentation of the award would
inevitably have extrenely prejudicial effect wupon t he
continued existence of the industry itself, there would be
justification for revising the scal e of dearness all owance.
In considering the financial position of the appellants it
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woul d not be appropriate to rely unduly on the profitability
ratio which has been adopted by the Bulletin issued by the
Reserve Bank of |India dealing with the cotton textile
i ndustry, or other single-purpose statenents produced by the
parties. I ndustrial adjudication should not |ean too
heavily on such statenents whilst attenpting the task of
deciding the financial capacity of the enployer in the
context of the wage problem Taking a broad view which
enmerged from a consideration of all the relevant facts,
there is little doubt that the productivity of the industry
is increasing and that the demand for textile products wll
never decrease in future. It is true that the textile
i ndustry at Ahmedabad ‘has been leaning very heavily on
borrowi ng% but that is a peculiar feature of the textile
i ndustry at Ahmedabad. 1t helps the developnent of the
i ndustry and so the extent of borrow ngs, cannot be pressed
into service for the purpose of showing that the financia
position of the industry is  unsatisfactory. On the
contrary, / the harnoni ous rel ati ons which have consistently
subsi sted between the enployer and the. enployees, would
help the textile industry in Ahnmedabad in its prospects
t owar ds speedy econonic growh. [420 GE, F-G 421 A-C
E-G H; 422 C, GH 426 B, F;, 427 GH 428 A D; 429 D

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 167 to,
173, 537 and 538 of 1965.
Appeal s by special leave fromthe award dated October 26,
1964 of the Industrial Court Gujarat in Reference (I.C.) No.
67 of 1964.
M C. Setalvad, R J. Kolah, 1. M Nanavati, J. B. Dada-
chanji, O C. Mathur and Ravi nder Narain, for the appellant
(in CA. No. 167 of 1965).
R J. Kolah, 1. M Nanavati, J. B. Dadachanji, O C
Mat hur and Ravi nder Narain, for the appellants (in/ C.  As.
Nos. 168 and’ 170 of 1965).
N. A. Pal khivala, 1. M Nanavati, J. B. Dadachanji, O C
Mat hur  and Ravi nder Narain, for the appellants (in C  As.
Nos.. 169 and 173 of 1965).
l. M  Nanavati, J. B. Dadachanji, O C. Mthur and
Ravi nder Narain, for the appellants (in C. As. Nos. 171 and
172 of 1965).
386
J. B. Dadachanji, O C. Mathur and Ravinder Narain, for
the appellants (in C As. Nos. 537 and 538 of 1965).

R Vasavada, N. M Barot, N. H Shaikh, R M Shukla

N. Buch and D. T. Trivedi, for the respondents.

K. Daphtary, Attorney-Ceneral, K L. Hathi and B. R G
Achar, for intervener NO 1.

.B. Pai, J. B. Dadachanji, O C WMathur and Ravinder
rain, for intervener No. 2.

Ramanuj am for intervener No. 4.

Nar ayanaswam , J. B. Dadachanji, O C. Mthur -and
Ravi nder Narain, for intervener No. 5.
l. M  Nanavati, J. B. Dadachanji, O C. Mathur and
Ravi nder Narain, for intervener No. 6.
H K  Sowani and K. R Chaudhuri, for intervener No. 7.
The Judgrment of the Court was delivered by
Gaj endragadkar, C.J. This is a group of seven appeals which
arise froman industrial dispute between the appellants, the
Ahmedabad M Il owners’ Association, Ahnmedabad, and 67 em
pl oyers on the one hand, and the respondent, the Textile
Labour Associ ation, Ahnedabad, on the other. This dispute
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was referred by the Governnent of Qujarat to the Industria
Court, CQujarat, under section 73 of the Bonmbay Industria
Rel ati ons Act, 1946 (No. Xl of 1947) (hereinafter called
"t he Act’). In making the order of reference, t he
CGovernment stated that it was satisfied that the industria
dispute in question was not likely to be settled by other
neans. The dispute itself consisted of three questions.
These questions have been thus stated in the reference :"(1)
Whet her under the award of the Industrial Court, Bonbay,
dated the 2nd March, 1950, in Reference (1C) No. 189 of 1949
(as subsequently nodified) read with award of the Industria
Court dated the 27th April, 1948, in Revision Petition No.
Msc. 1 of 1947, the Ahnedabad M || owners’ Association and
the enploers nentioned in the Annexure are bound to payness
allowance to their enployees on the Consuner Price |ndex
Nunbers for working class for Ahnedabad published by the
State Government since February, 1964, by using the index
nunbers in the series for Ahmedabad conpiled by the Labour
Bureau, Sima, andthe linking factor of 3.17 adopted for
linking that series to the State series with the old base;
387
(2) If not, whether the said Ahnedabad MII -
owner s’ Associ ation and t he enpl oyers
mentioned in the Anexure should pay dearness
all owance to their enployees for March, 1964
and subsequent nonths in_ ‘terns of t he
af oresaid awards, by treating the i ndex
nunber s for working class for Ahmedabad
publ i shed by the State Government si nce
February, - 1964, as the index nunmbers in the
State series conpiled on the basis of the
fam |y budget survey nade-in 1926-27;
(3) If not, how the dearness allowance to
the aforesaid enployees for March 1964 and
onwards shoul d be paid on the index nunbers
for Ahmedabad publi shed by the State
Government since February, 1964".
The Industrial Court has answered the first question in
favour of the appellants, whereas the two remai ni ng
guestions have been answered in favour of the respondent.
In the result, the appellants have been directed to pay
dearness allowance to their enployees for the nonth of
March, 1964 and for subsequent nonths on the consuner - price
i ndex nunbers for working class for Ahnedabad published by
the State Governnent since February, 1964, (by using the
i ndex nunbers in the series for Ahmedabad conpiled by the
Labour Bureau, Sima, and the linking factor of 3.17 adopted
for linking that series to the State series with the old
base) at the rate of 2.84 pies per day for rise of / each
point in the cost of living index nunber over the pre-war
figure 73. The Industrial Court has further directed that
as per the award in M scellaneous Application (1CGG No. 1
of 1960, 75% of the average dearness all owance of the ‘first
six months of 1959, i.e., Rs. 63-15-9 per nonth of 26
wor ki ng days, shall be consolidated with the basic wage and
the difference between the dearness all owance as worked out
as indicated and the said sumof Rs. 63-15-9 shall be
continued to be paid as dearness allowance. The other termns
and conditions in regard to paynent of wages, including the
dearness allowance, shall continue as under the existing
awar d. The Industrial Court has nade it clear that these
directions should be given effect to from1lst of January,
1965 and the difference between what is paid and what has
become payabl e under the present award shall be paid on or
bef ore April 30, 1965. It appears that before t he
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Industrial Court an agreenent had been reached between the
Fine Knitting Co. Ltd. of Ahmedabad and the Textile Labour
Associ ation, and the award has, therefore, provided that the
directions issued by it shall apply only to the spinning
department of the Fine Knitting Co. and not to the

388

hosi ery departnent. It is against this award that the
appel l ants have cone to this Court by special |eave. On
January 5, 1965, while granting special leave to the
appel l ants, this Court directed that the statenments of the
case shoul d be dispensed with and the appeals be listed for
hearing in the week comrencing March 8, 1965. That is how
t hese appeal s have now cone for final disposal before us.
Before dealing with the points raised by the appellants in
t hese appeals, it 1is necessary to set out somewhat
el aborately the previous history of the present dispute.
The story about the payment of dearness allowance to textile
i ndustrial enpl oyees at Ahnedabad takes us back to the tinme
when the Second Worl'd War broke out in Septenber, 1939. As
is well-known, as a result of the said War, the cost of
living shot up; and in consequence, the industrial enployees
at Ahnmedabad who had organised thenselves as the Textile
Labour Associ ation, Ahnedabad, raised a demand for paynent
of dearness allowance. ~ This demand becane the subject-
matter of arbitration by the Industrial Court at Bonbay
(Case No. 1 of 1940).  The Industrial Court had to consider
inter alia, two major questions; thefirst was as to what
was the extent of the rise in the cost of living consequent
upon the Second World War; and the second was ~as to the
extent and manner in which thesaid rise in the cost of
living should be neutralised by the paynent ~of  dearness
al | owance. The Industrial Court examined the nmatter at
great length and canme to the conclusion that for the purpose
of determ ning the quantum of dearness all owance to be paid
to the enployees, it would be reasonable to rely on the
wor ki ng cl ass budget inquiry which had been conducted by the
Government of Bonbay between August, 1926 and July, 1927.
Another similar inquiry had been conducted by ‘the sane
CGovernment in 1933-35, but the Industrial Court preferred to
base its conclusions on the first inquiry. On the basis of
the cost of living index taken as 100 for the -base year
1926-27, the index for August 1939 which stood at 73 was
accepted as datumindex, so that the rise in cost of ~living
over the datumindex of 73 had to be neutralised by paynent
of dearness allowance to the enpl oyees.

Havi ng reached this conclusion on the first. —question, the
Industrial Court exam ned the problemas to the extent and
method by which the rise in the cost of living should be
neutralised. On this question, its conclusion was that ' for
11 points rise (which is equivalent to a rise of 15% in the
cost of living for the nonth of Decenber, a cash relief to
the extent of 10 per cent of the
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average wage, i.e. Rs. 3-8-0 per enployees, should be
awarded for the nonth of December and a simlar relief
proportionately determned should be awarded for other
nont hs. It was wurged before the Industrial Court that
relief could be granted to the enployees in kind rather than
in cash; but this contention was negatived by the Court,
though it expressed a hope that the enployers should start
cost price grain shops at convenient centres for the benefit
of the enployees. That, in substance, is the result of the
proceedings in Case No. 1 of 1940. It is with the decision
of this dispute that the story about the paynment of dearness
al  owance under an award began in Ahmedabad in respect of
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textile labour. It appears that as a result of this award,
66-2/ 3 per cent neutralisation was allowed.
This award continued to be in operation till Septenber

1941. On  August 12, 1941, an agreenent was entered into
between the. appellants and the respondent by which it was
resolved that the dearness allowance to be paid to the
enpl oyees in the menber MIIs of the appellant Association
be raised by 45 per cent fromthe nonth of July, 1941, and
in accordance with this agreenment, an award was nmade by the
I ndustrial Court on Septenmber 15, 1941. As a result of this
award, neutralisation cane to be effected to the extent of

96% on the average wage over the pre-war cost of [living
index of 73 in August, 1939, and to that extent the
respondent gai ned. We  have already noticed that t he

neutralisation which was effected by the earlier award was
66- 2/ 3 per cent.

Two vyears thereafter, the appellant Association filed a
petition (No. 1 of 1943) for a substantial reduction in the
guantum of dearness allowance.” It urged that in the vyear
1943, the “textile industry at Ahnmedabad had suffered
considerable loss inits profits, and so, it was necessary
that the dearness allowance fixed by the consent award
should be reduced. When the matter was considered by the
Industrial Court, it was discovered that the claimmde by
the appel | ant Associ ation was not substanti at ed by
sufficient or satisfactory data in the form of published
bal ance-sheets for the year 1943. The Industrial Court,
t herefore, refused to interfere with the award, but
permitted the appellant Association to raise the sane
dispute in April, 1944 if it thought necessary to do so. No
such application was, —however, nade by the appel | ant
Association in 1944, with the result that the consent award
passed on Septenber 15, 1941, continued to be in operation
The said consent award had provided that the nmenber mlls
were to pay the dearness all owance prescribed by it till the
term -
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nation of the Second World War; ‘and so, as soon as the war
cane to an end, the nenber mlls stopped the -paynent of

dearness allowance wth effect from My 8, 1945. The
respondent then filed Petition No. 1 of 1945 before the
I ndustri al Court asking for a direction against the

appel | ant Associ ation for paynent of’ the dearness allowance
on the sanme scale as was then prevailing for three nonths
after May 8, 1945. This prayer was .granted by the
Industrial Court. That is how matters stood as a result of
the order passed on Petition No. 1 of 1945.

Meanwhi | e, the respondent gave a notice of change on May 20,
1945 and denanded continuance of the paynent of dearness
al l owance until the working class cost of living i ndex for
Ahrmedabad stood above 73. It suggested that the quantum of
dearness all owance should be related to the cost of \ living
index as awarded by the Industrial Court Award dated the
26th April, 1940, and revised by the subsequent Award dated
the 15th, Septenber, 1941. Wile making this denand, the
respondent nmade it clear that this demand was nade wi thout
prejudice to the claimof the enployees for a revision in
the entire wage structure. It appears that during the
course of these proceedings, it was urged before the I|ndus-
trial Court that the rise in the cost of living should be
conputed not wth reference to the index figure of 73 in
August, 1939, but with reference to the figure of 100 in
1926- 27. This contention was, however, rejected by the
I ndustrial Court. By its award, the Industrial Court
directed that neutralisation should be effected to the
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extent of 76 per cent. As a result of this decision, the
Court awarded Rs. 4 for 11 points rise in the cost of living
i ndex.

In 1946, the respondent noved for the revision of the said
award (Revision Petition No. 1 of 1946). By this revision
petition, the respondent clainmed that the rise in the cost
of living should be neutralised fully instead of 76% and
this claimwas based on the allegation that the profits of
the textile industry had nmaintained a high level and the
reduction in the extent of neutralisation from96%to 76%in
the award of the previous year had adversely affected the
enpl oyees and they had in fact begun to | eave the industry.
It may be pointed out that on all these occasions, the
appel | ant Associ ati on urged before the Industrial Court that
the average nonthly inconme and expenditure of the textile
enpl oyees in Ahnmedabad | eft surplus with themand the need
for neutralising the rise in the cost of living was not as
much as was sought to be nmade out by the respondent. Thi s
contention has, however, been consistently rejected by the
I ndustrial Court.” Even so, the claimnmade by the respondent
for increasing the extent of
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neutralisation was rejected by the Industrial Court, liberty
being reserved to both the parties to approach the Court
with a request for continuance or revision of the allowance
at the end of seven nonths.
As soon as seven nonths expired, the respondent tiled a
Revision Petition  (No. 1 of 1947) before the Industria
Court on March 8, 1947. By this petition, the respondent
renewed its claimfor an increase in the dearness all owance.
Meanwhi |l e, the m ni numwage for textile enployees in Bonbay
had been fixed at Rs. 30 and dearness all owance was ' awar ded
to themwi th the object of neutralising the rise in the cost
of living to the extent of 90% on-the mininumwage @of Rs.
30. Taking advantage of the fact that the m ni nrumwage for
textile enployees in Bonbay had been fixed at Rs. 30, the
appel l ant association urged that there was no occasion to
i ncrease the rate of dearness al | owance because the wages of
t he enpl oyees had already been increased under t he
standardi zati on schenme whi ch had been adopted-in Ahmedabad.
Al ternatively, the appellant Association contended that if
the Court was inclined to revise the dearness all owance,” it
should follow the same formula as in Bonbay and provide for
neutralisation at the nost at 90% on the m ni nrum wage of Rs.
28 in Ahnmedabad. This contention was, however, rejected by
the Industrial Court. By its award, the Court directed that
the rise in the cost of living over pre-war level of 73 in
the case of the | owest paid enpl oyee should be ' neutralised
to the extent of 100% and all enpl oyees earning Rs. 150 or
| ess a nonth should be paid at a flat rate. On arithnetica
calculation, it was found that this rate came to 2.84 pies
per day for rise of each point in the cost of living  index
nunber over the pre-war figure.
The appellant Association issued a notice on Cctober 31
1949, purporting to termnate this award with effect from
1st January, 1950. The -round for ternminating, the award
set out by the appellant Association in its notice was that
the textile industry in Ahnedabad was passing through a
crisis and that certain mlls were conpletely closed down
while others were partially closing down. It appears that
about that time, the Central Government acting in pursuance
of the recomendati ons nade by the Tariff Board, directed a
4% cut in ex-mll cloth prices; and that, according to the
appel l ant Association, led to a crisis in the financia
affairs of the textile industry at Ahnedabad. It was also
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alleged in the notice that though the prices fixed were
uniform the dearness allowance paid was not uniform and
that the nenber mlls of the appellant Association were
payi ng Rs. 15-4-0 nore per
392
nmonth per enployee in dearness allowance at Ahnedabad as
conpared to that paid to the textile enployees in Bonbay.
Arithnetical calculations showed that as a result of this
extra paynent, the Ahnmedabad mills had to bear an additiona
burden of Rs. 238 lakhs in 1949 as conpared to the burden
bore by the Bonbay textile mlls
Before the notice thus issued by the appellant Association
cane into force, the respondent gave a notice of change to
the mlls to continue to pay the dearness al | owance
according to the existing award; and since no settlenent
could be reached between the parties, a reference was made
to the Industrial Court.~ As a result of these proceedings,
however, ~neither party scored a victory, and the award
directed 'that paynment of the dearness allowance should be
nade in ' _accordance wth the orders passed in Revision
Petition No. 1 of 1947. Since the date when this order was
made, the terns of the award in Revision Petition No. 1 of
1947 have been in operation between the parties.
Meanwhil e, the Central Wage Board for the Cotton Textile
I ndustry was constituted. One of the points which the Wge
Board had to consider was the demand made by the enpl oyees
for consolidating a part of the dearness allowance in the
basi ¢ wage. The Wage Board reconmmended that = 75% of the
dearness al |l owance shoul d be consolidated in the basic wage,
and the remaini ng 25% shoul d bear a flexi bl e character. The
Board al so made ot her reconmendati ons which are not rel evant
for our purpose. In consequence of the recomendation nade
by the Board as to the consolidation of the ‘dearness
al l owance, an agreement was reached between the appellant
Associ ation and the respondent, as a result of which ajoint
application (No. 1 of 1960) was nmade by both the  parties
under s. 11 6A of the Act; and on this joint application an
award by consent was passed directing that 75% of the
average dearness allowance of the first 6 nmonths of 1959
which is Rs. 63-15-9 p.m of 26 working days should be con-
solidated with the basic wage, and the balance of the
dearness allowance should be paid as worked out on - the
existing basis. That is how matters then stood between the
parties.
It appears that about this tine, there was a grow ng feeling
amongst both the enployers and the enployees that the
different series of consuner price index. conpiled and
published in India were not very satisfactory and sone of
t hem had becone obsolete. |In the Second Five Year Plan, it
was, therefore, recommended that it was desirabl e that steps
shoul d be taken sinultaneously with the undertaking of wage
census to institute enquiries for the
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revision of the present series of cost of living indices at
different centres. According to the reconmmendati on nmade by
the Planning Conmi ssion Report, the Labour Bureau, Sina
and the Central Statistical Organisation of the Governnent
of India took steps to conduct fresh famly living surveys
among wor ki ng class and m ddl e cl ass popul ati on respectively
with a viewto construct the new series of consuner price
i ndex nunbers. The working class surveys were conducted at
50 selected centres and the mddle class surveys at 45
centres, 18 centres being conmon to both. The work of these
surveys was comenced in the second half of 1958 and was
concluded by Septenmber, 1959. One of the centres selected
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for this survey was Ahnedabad. The Governnment of India
began to publish consuner price index nunber for the city of
Ahmedabad, having index nunber 100 for the base year 1960.
The publication of these series naturally raised the probl em
of arriving at a linking factor between the present series
published by the State GCovernment and the new series
published by the Government of India. The Governnent of
I ndi a considered this problemand indicated that 2.98 would
be a proper linking factor. This figure was arrived at as a
result of taking the annual average of the nonthly index
nunbers of the State series for 1960 which then stood at
298. For the base year of 1960, the figure of the new
series was 100 and the linking factor was, therefore, taken
at 2.98.
It then appeared clear that there were several anonalies in
regard to the collectionof prices in the State series.
Sone of the items which were specified in such series had
ceased to exist, whereas quotation for one najor item viz.,
house rent al l'owance had been frozen for nmany years. After
the CGovernnment of India began to publish its new series, it
advi sed’ the Governnent of Qujarat to stop publishing its
old series and publish the converted index in its place.
The CGovernnent of India thought that it would be unjust to
the enployees if the conversion were allowed to take place
wi t hout renpving anonalies of the State series.
Faced with this problem the Governnent of Gujarat set up an
expert Conmmittee under the Chairmanship of Dr. M B. Desai
The ternms of reference of this Committee were thus
f or nul at ed
"(1) to exam ne the validity of the
submi ssi ons and representations nade to
Governnment and to nake recomendations as to
whet her any readjustnent is necessary in the
exi sting series for Ahmedabad published by the
State CGovernnent, and if so, what readjustnment
shoul d be nade;
394
(2) to consider how the new series of
Consuner Price |ndex Nunbers for Ahnedabad
shoul d be linked with the existing series, so
readjusted if found necessary; and in _so
considering, to take into consideration  the
factor that the period of famly budget
enquiry on which the new series for ~Ahnedabad
is based is different fromthe base period for
the said new series".
The said Committee made a fairly exhaustive investigation
and nmade two mmin recomendations. The first recomendation
i nvol ved an addition of 19 points in the overall price index
in the State series and the same was fixed at 317 instead of
298 as it stood when the new series and its base period were
deci ded upon. The other recommrendation which it nade was
that the conversion or the Iinking factor should be 3.17 as
agai nst 2.98 per point in the new series.
The Governnent of Qujarat accepted the first recomendation
and revised the index nunber for the nmonth of Novenber,
1963, by adding 19 points to the figure originally released
by it and stated that its existing series would be adjusted
nmonth to nonth by the addition of 19 points for adjusting
the index for clothing and house rent groups as reconmended
by the Expert Comittee. In regard to t he second
recomrendation, the GCovernnent took the viewthat it was
necessary to continue publication of the current series to
permt i ndustry and |abour tinme to have necessary
nodi fications in the existing agreenents, settlements and
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awards nmde to link up the dearness all owance with the new
series published by the Labour Bureau, Sima. This decision
was announced by the Government by a Press Note on January
31, 1964.
VWen this decision of the Governnent of’ Qujarat was
announced, the appellant Association found that it entailed
consi derabl e additi onal burden on the textile industry even
so, it advised its nenber mlls to pay the dearness
al l owance according to the adjusted consuner price index
nunber by adding 19 points for the nonth of January, 1964,
under protest. This protest was expressed by the President
of the Appellant Association by issuing a press conmuni que
criticizing the Governnment for its wunilateral and hasty
decision in the matters.
On February 29, 1964, the Governnment of GQujrat issued
anot her Press Note by which it accepted the second
recommendati on made by the Expert Committed to take the
linking factor at 317 instead of 298. The Press Note shows
that this decision was reached by the Government of Qujarat
in accordance w th the

395

advi ce recei ved from the  CGovernnent of I ndi a. In
consequence of this- decision, the GCovernnent of Cujarat
di scontinued publicationof the cost of living index nunber
of its 1926-27 nunbers from January, 1964. This decision of
the CGovernnment raised a stormof protest fromthe appellant
Associ ati on. A general neeting of ~ the nenbers of the
appel l ant Associ ation was held on March 30, 1964, and it
passed a resolution to the effect that the discontinuance of
the publication of the cost ~of [Iliving “index by the
Government of Gujarat made it inmpossible for the appellant
Association to conply with the terns of the existing award
in respect of the paynment of dearness allowance in the
manner prescribed by the award  and so, the appellant
Associ ation advised its menbersto pay to their enployees
dearness al l omance for the nonth of ‘March, 1964, cal cul ated
on the basis of the last published i ndex nunber /for the
nont h of December, 1963 in the State’'s 1926-27 series and to
continue to pay dearness allowance for succeedi ng nonths on
the basis of the sane index nunber till suchtine as the
Government of CGujarat resuned publication of index nunbers
in the said series. According to the appellant Association
as a result of the decision of the Governnent of Gujarat, an
unbearabl e burden would be inmposed on the nenbers of the
appel l ant Association in the nmatter of dearness  all owance;
and so, it was not prepared to accept that decision

VWen the appellant Association adopted this attitude,
the .Secretary of the respondent Association expressed. his
pr of ound sorrow at the decision of t he appel | ant
Association, and by his letter addressed to the appellant
Association on April 3, 1964, he requested the nenbers of
the appell ant Association to pay dearness allowance to their
enpl oyees according to the converted nunber published by the
CGovernment of CGujarat. This letter was acconpanied by a
resol uti on passed by the respondent Association in which it
set forth its version of the financial position of the
nmenbers of the appellant Association and the justice of the
claim nade by the enployees for the paynent’ of dearness
al  owance in accordance with the decision of the Governnent
of CQujarat. ’'no appeal thus made by the Secretary of the
r espondent Association did not, however, receive any
synpathetic response fromthe appellant Association; and
that nade it necessary for the Governnent of CQujarat to
refer the present dispute to the Industrial Court at Cujarat
under s. 73 of the Act. That, broadly stated, is the
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background and the previous history of the present dispute.
At the hearing of the present reference before t he
Industrial Court the appellants had urged a prelininary
obj ecti on agai nst
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the conpetence of the present reference. They cont ended
that the reference wunder s. 73 of the Act was invalid,
because, before making the reference, the requirenents of s.
42 of the Act had not been conplied with. The argunment was
that, in substance, the reference relates to a change in the
terns of the award binding between the parties, and for
effecting such a change, the procedure prescribed by S. 42
and the other sections in Chapter VIIlI of the Act has to be
conplied with. It is common ground that the -said procedure
has not been foll owed and the Governnent of Gujarat has made
the present reference in exercise of the power ,conferred on
it by s. 73 The |Industriial Court has rejected the
appel l ants’ contention and has held that the reference is
valid. M. Setalvad for the appellants has urged before us
that the view taken by the Industrial Court is not justified
by the terns of S. 73 read along with s. 42 of the Act.

The Act was passed by the Bonbay Legislature in 1947. It
purports to regulate the relations of enployers and
enpl oyees, to make provision for settlement of industria
di sputes, and to provide for certain other purposes. It is
a conprehensive piece of legislation and it nakes elaborate
provisions for the regulation of relations between enpl oyers
and enployees and for the settlement of disputes between
them Section 42 of the Act provides for ~a notice of
change. It is unnecessary to cite the provisions of the
said section, because for the purpose of dealing wth the
point raised by M. Setalvad, it would be enough if we state
the sum and substance of S. 42 (1) & (2).  Section 42 (1)
provides that if an enployer intends to effect any change in

respect of an industrial matter specified in Schedule Il, he
will have to give notice of such intention in the prescribed
form to the representative of ( enployees. Sin'larly,s.

42(2)provides that if an enployee desires a change in
respect of an industrial matter not specified in Schedul e

or 1ll, he shall give notice in the prescribed formto the
enpl oyer through the representative of enployees. M.
Setalvad relies on the fact that Entry 9 in Sch. 11 relates
to wages including the period and node of paynent, _and be
points out that the definition of "wages" prescribed by
S. 3(39) includes dearness all owance. H s-caseis that the
present dispute falls under Sch. 11, Entry 9, and if the
enpl oyees had intended to nmake a change in. the existing
award in relation to the paynent of dearness allowance, it
woul d have been necessary for them to take action as
prescribed by s. 42(2). Since it is common ground that no

noti ce of change has been given by the respondent, it is
urged that the reference nade by the Governnent of CGujarat
under S. 73 -of the Act is invalid. It would be noticed
that this argunent
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assunes that the provisions of S. 42 would govern the

provisions of S. 73. The question is: is this assunption

wel | - f ounded ?

Let us then read S. 73; it reads thus :-
"Notwi t hstandi ng anything contained in this
Act, the State Governnment may, at any tineg,
refer an industrial dispute to the arbitration
of the Industrial Court, if on a report nade
by the Labour O ficer or otherwise it is
satisfied that-
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(1) by reason of the continuance of the

di spute (a) a serious outbreak of disorder

or a breach of the public peace is likely to

occur;

(b) serious or prolonged hardship to a | arge

section of the community is likely to be

caused; or

(c) the industry concerned is likely to be

seriously affected or the prospects and scope,

for enployment therein curtailed; or

(2) the di spute is not likely to be settled

by ot her

nmeans; or

(3) it is necessary in the public interest to

do so".
On a fair reading of's. 73, it is plain that it deals wth
the powers of the State Government to nmake a reference and
as such, it is difficult to assume that the said powers of
the State Governnent are intended to be controlled by the
provisions ~of S. 42. Section 42 prescribes the procedure
which has to be followed by the enployer and the enployee
respectively if either of themwants a change to be effected
as contenplated by it. The scheme of S. 42 read along wth
the other provisions in Ch. VIII clearly shows that the
said Chapter can have no application to cases where the
State CGovernment itself wants to make a reference. That s
t he first consideration which mlitates agai nst t he
construction which M. Setal vad suggests.
The opening clause in s. 73 also  unanbi guously indicates
that the power of the State Government to nake a  reference
will not be controlled by any other provision contained in
the Act. This clause plainly repels the argunent that the
provisions of S. 42 should be read as  controlling the
provisions of s. 73. The neani ng of the non-obstante cl ause
is clear and it would be idle tourge that the requirenents
of S. 42 nust be satisfied before the power under s. 73 can
be i nvoked by the State Governnent.
Sup. d /65-11
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It is, however, urged that the power conferred on the State
CGovernment by s. 73 is the power to refer an -industrial
dispute to the arbitration of the Industrial Court, and
there can be no industrial dispute unless a notice of change
has been given either by the enployer or the enpl oyee. In
ot her words, the argunment is that unless a notice of _change
is given as required by s. 42, no industrial dispute can be
said to arise between the enployer and his enployee, and
that is hows. 42 governs s. 73. |If it was the true |ega
position that there can be no industrial dispute between an
enpl oyer and his enpl oyee unless a notice of change is/ given
by either of them there would have been sone force-in this
contention but the definition of the words "industria
di spute” does not justify the assunption that it is only a
noti ce of change that brings into existence an industria
di spute. Section 3(17) of the Act defines an "industria
di spute"” as neaning any dispute or difference between an
enpl oyer and enpl oyee or between enpl oyers and enpl oyees or
bet ween enpl oyees and enpl oyees and which is connected wth
any industrial matter. This definitionis so wde and
conprehensive that it would be inmpossible to accept the
argunent that it introduces the limtation suggested by M

Set al vad. Even if an award is subsisting between the
parties but a difference arises between them as in the
present case, it is not easy to hold that the said

di fference does not ampunt to an industrial dispute for the
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purpose of s. 73 nerely because notice of change has not
been given either by the enployer or the enpl oyee.
Therefore, we are satisfied that the dispute which has been
referred by the Governnent of Gujarat in the present case
must be treated as an industrial dispute, notw thstanding
the fact that s. 42 has not been complied with either by the
appel l ants or by the respondent.

It is true that the power conferred on the State Governnent
to nake a reference is not absolute or unqualified. 1t can
be exercised only if one or the other of the conditions
specified by sub-sections (1), (2) or (3) of s. 73 is

sati sfied. But once the State Government conmes to the
conclusion that one or the other of the said conditions is
satisfied, its power to nake a reference is not linited to
cases where notice of change has been given by the parties
as required by s. 420 It -is an over-riding power which is

i ntended to be exercised to avoid anomalies or other serious
consequences which would flow in case the Government does
not make an imrediate reference. The requirenents
prescribed by sub-sections (1), (2) and (3) of S 73
indicate the types of _cases which are intended to be
referred wi thout requiring the parties to take recourse to
s. 42. In the present case, the
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Government of Qujarat was satisfied that the dispute was not
likely to be settled by other neans, and so, it made the
present reference.. Therefore, we do not think there is any
substance in the argurment that the reference i's bad, because
S. 42 has not been conplied with. ~The terns of . s. 73 are
pl ai n and unanbi guous and them | eave no doubt that the power
of the State Governnent to nake the reference is not at al
controlled by the requirenents of s. 42.

On principle, the conferment of this power seens to be fully
justified. |If as a result of a dispute between the enpl oyer
and his enployees, a serious outbreak of disorder or a
breach of the public peace is likely to occur, or a  serious
or prolonged hardship to a large section of the comunity is
likely to be caused, or the industry concerned is likely to
be affected adversely, it would be idle to require that even
in the face of such a serious danger, -the procedure
prescribed by s. 42 nust be foll owed before reference can be
made under s. 73. The very nature of —the conditions
prescribed by sub-sections (1), (2) and (3) of s. 73
enphasises the fact that the said conditions refer to
cat egories of cases or types of occasions on which reference
has to be made pronmptly and i medi ately, and that —explains
the conferment of the wi de powers on the State Governnent as
prescribed by s. 73. W are, therefore,, satisfied that the
Industrial Court was right in conming to the conclusion /that
the prelimnary objection raised by the appellant-, ~ agai nst
the conpetence of the present reference was m sconceived.
It appears that a simlar view has been expressed by the
Bonbay High Court in Suryaprakash Waving Factory v. The
I ndustrial Court(1).

That takes us to the nerits of the controversy between the
parties in the present appeals. Let us begin by briefly
indicating the broad contentions raised by the appellants
before the Industrial Court and its findings on them which
are relevant for the purpose of the present appeals. The
first contention which was urged before the Industrial Court
was that the famly living survey which was conducted by the
Labour Bureau, Sima, in 1958-59, was unreliable, because
the sanple survey on which it was based was i nadequate, and
the interview nethod which was adopted in conducting it was
unsati sfactory. It was also contended that the |[inking
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factor at 3.17 which had been adopted by the Government of
Gujarat was wunscientific and irrational; and that the

scientific and rational way to deal wth the problem
presented by the new

(1) 53 B.L.R 902
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consuner price index recently adopted by the Governnment of
Gujarat would be to devise a schenme of dearness allowance
afresh, taking the present basic salary as a base, and
relating it to the changing price pattern from nmonth to
nmonth with the base year 1960 = 100. The appellants’ case
in respect of this aspect of the matter was that for the
purpose of fixing the dearness allowance, the basic salary
shoul d be taken to be the total ampunt which is paid to the
| owest - pai d enpl oyee after consolidating 75% of the dearness
allowance in the basic wage. That amount, it is said
represents the true basic wage today. In the alternative,
it was suggested that if it isintended to correlate the
present prevailing wage structure, including the schene of
paynent of dearness al | owance, by nmaki ng sui tabl e
adjustrments required by the change in the level of prices in
the light of the new consumer price index with the sane base
year, it would be nore rational and scientific to watch the
behavi our of prices for two or three years and then devise a
linking factor on the average rise in prices during the said
period. The appellants al so enphasi sed the fact that before
the Industrial Court accepts the new -arrangenent on the
basis of the linking factor of 3.17, it is ‘essential to
exam ne their paying capacity, and-in this connection, they
strongly urged that the burden which woul d be inposed on
them by the new schene would be plainly beyond their
capacity.
The wvalidity of these contentions was strenuously disputed
by the It urged that the, sanple survey was conducted on
rational and scientific lines and it did not suffer from any
infirmty at all. It further argued that the attenpt to
construct a new wage structure by taking the basic salary
with 75% of the consolidated dearness all owance as 'the basis
with 1960 := 100 as the base year, would be beyond the terns
of reference, and it would, besides, create —nmany _problens
and conplications. According to the respondent, the basic
salary still continues to be what it was before, though  for
practical purposes 75% of the dearness all owance has been
consolidated with it. The respondent seriously challenged
the appellants’ <case that the operation ~of the Linking
factor was either unscientific, unreasonable or unjust; and
the appellants’ theory that the average rise in prices
shoul d be determ ned after watching the behaviour of prices
for two or three years, was characterised by the  respondent
as unr easonabl e, i nexpedi ent and unscientific. The
respondent enphatically contended before the Industria
Court that the appellants’ financial position was perfectly
sound and the argunent that the burden woul d be beyond their
capacity is wholly untenable.
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During the course of hearing before the Industrial Court,
the appellants examined two Experts, M. CGokhale and M.
Chokshi . They also |ed voluminous docunmentary evidence.
The respondent filed detailed statenments disputing the
correctness of the pleas taken by the appellants, and in
support of them they filed several charts which were
pr epar ed from the bal ance-sheets of t he appel | ant s
thenselves. Both parties referred to the opinions expressed
by several witers on the subject of the preparation of
consunmer price index and on other matters which becane




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 38

rel evant for the decision of the present dispute. Br oadl y
st at ed, t he Industrial Court has rejected al | t he
contentions raised by the appellants. It has found that the

recent survey was conducted under the advice and gui dance of
a technical advisory conmittee of a high order and that the
wor k of carrying on the survey had scrupul ously foll owed the
rel evant recomendati ons nade by the International Labour
Ofice and the United Nations. The Industrial Court did not
accept the contention of the appellants that the sanple size
was inadequate or had vitiated the quality of the survey.
It held that the method of inquiry adopted by t he
Investigators who conducted the survey was by no neans
unsatisfactory or unscientific, and in its opinion, having
regard to the local conditions, it was indeed the nost
feasi bl e and satisfactory way to adopt. The adoption of the
interview method did not, in the opinion of the Industria

Court, introduce any ~infirmty in the survey. The
I ndustrial Court was thus not satisfied that the comnpilation
of the consuner price index nunber by the Labour Bureau

Sima, for the city of Ahnedabad was not proper or was
unscientific or suffered fromany nore infirmty.

In regard to the question of the linking factor on which
both parties addressed the Industrial Court elaborately, the
Court consider the matter in the light of expert opinion
cited before it and held that the Governnment of |India was
justified in reconmmending a sanple arithnetical method of
linking; it found that the said nmethod had been accepted by
the Expert Conmittee appointed by the Government of Qujarat
and had been recommended by the Expert Conmittee appointed
by the Government of Mharashtra as well. It, therefore,
reached the conclusion that the said nethod based on the
application of the linking factor at 3.17 “was ‘the nost
suitable to adopt. In this connection, it rejected the
appel | ants suggestion that the dearness all owance, shoul d be
paid at a flat rate and held that flexible dearness
al  owance alone would neet the ends of justice and would

lead to industrial peace. It noticed the fact that now
there was only one cost of ‘living index existing in
Ahmedabad and that is based on the new series
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The old series had rightly gone out of existence since it
had becone antiquated. |In this situation, there were two

possibilities; one was to work out an entirely new scheme of
basi ¢ wages based not on the prewar |evel of 1939 but based
on the cost of living of 1960 as the base year and to award
dearness al | owance thereafter. The Industrial Court thought
that if such a course was to be adopted, it would create a
| arge nunber of problens in the industry and would seriously
disturb industrial peace. 1t observed that this aspect of
the matter woul d al so be beyond the terns of its reference.
Nevertheless, it was inclined to take the view that "the
results in terns of rupees, annas and pies nay al so not be
very different", if this alternative, nethod was adopted.
It suggested that such a method may be adopted by the
Central Cotton Textile Wage Board which had been recently
appointed with a viewto bring out a fair anpunt of uniform
wage | evel all over India; but speaking for itself, it held
that it would not be Necessary, advisable or practicable for
it to attenpt that task. That left only one alternative and
that is the adoption of the arithnetical method of |inking.
The argument that even if the arithnetical nethod of |inking
is intended to be adopted, it should be worked on the basis
of the average result derived fromwatching the behavi our of
prices during two or three years, does not appear to have
been seriously pressed before the Industrial Court and has
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not been examned by it.

The Industrial Court then considered the question about the
payi ng capacity of the appellants. As a matter of law, it
rejected the respondent’s argument that a wage structure
once constructed by industrial adjudication can never be
revised to the detrinment of workmen, and it held that if it
was shown that the financial position of the enployer had
substantially deteriorated and such deterioration was |ikely
to persist for sone tine, it would be open to industria
adjudication to make a suitable revision of the wage
structure, provided, of course, the wage structure does not
repr esent the wages at their basic m ni mum | evel .
Consi dering the problem presented by the appellants plea of
incapacity to bear the burden in the light of this |I|ega

position, the Industrial Court has found that, in its
opi nion, the textile industry of Ahnmedabad is in a sound
financial position. It has also added that "in any event,

there has been no substantial deterioration in its condition
so as to/justify any wage cut or abandonnent of the basic
principles in respect of its enployees which have been laid
down in the past". It is on these findings that the
I ndustrial Court has held against the appellants on issuer
2 & 3. As we have al ready nmentioned, the Industrial Court
has found agai nst the respondent
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on issue No. 1; but since the respondent has not chall enged
the correctness of the said finding, it is only the

concl usions of the, Industrial Court on issues 2 and 3 that
fall to be considered in the present appeals.

The first point which we nust now consider i's whether the
appel lants are justified in contending that the I'ndustria
Court erred in over-ruling their contention'that the new
survey suffered fromtwo major infirmties-inadequacy of the
sample size, and inpropriety of the nmethod of interview
adopted by the Investigators. —In support of this plea, the
appel l ants exam ned M. Gokhal e asan expert w tness. M.
Gokhal e who served in the Labour O fice at Bonbay from 1926
to 1937, was directly associated with the famly budget
inquiries, conpilation of cost of living index nunmbers, and
with the first General Wage Census conducted by the Labour
Ofice in Bonbay. He also worked as Assistant Secretary of
the Bonbay Textile Labour Enquiry Committee. Later,” he
joined the MIIlowners’ Association, Bonbay, as their ~Labour
Oficer on 1-1-1938 and served in that capacity until ~ he
retired on 1-11-1962. He was deputed on a study tour to
Lancashire in 1951 and attended the |International” Labour
Conference at’ GCeneva. He has also been a nmenber of the
.L.O. Committee on Winen's Enpl oynment. According to M.
Gokhal e, the 'new survey was not as scientific as it ~ mght
have been. He was inclined to take the view that the sanple
selected in the Ahnedabad inquiries was very inadequate. He
comented on the fact that the choice of the size of  sanple
was determned, inter alia, on the ground of the workload
manageable by the investigator, and he said that it —was
difficult for himto understand as to why in deciding the
sanpl e size. "workload manageabl e by the investigator" had
to be considered as a relevant factor. He then produced a
chart showing the ratio of the size of the universe with the
size of sanple, and said that nowhere had he found such a
| ow size of the sanple as in the inpugned inquiry. The size
of the sanple, according to him in the inpugned inquiry was
| ess than even half a per cent of the popul ati on group which
was intended to be covered.

M. Gokhal e was cross-exam ned by the respondent. It was
put to him that his experience in the matter of sanple
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survey was somewhat |limted and that the said experience had
now beconme antiquated in view of the great strides of
progress which had been nade in the science of sanmple survey
after 1926. He agreed that sanpling technique involves
know edge of statistics and statistics involves mathematics,
and he did not nake any claimto be an
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expert either in statistics or in nmathematics. In his
exam nation-in-chief, M. Gokhale appeared to criticise the
extent of inputation which was evident in the preparation of
the new series; but in his cross-examnation, he fairly
conceded that anputations have always got to be done in
conpiling consuner price index. It had been done in the
past, he said, as also in the case of the present series.
Wen he was asked whether he knew what the percentage of
imputation was in the conpilation of the consumer price
i ndex of 1926-27, he admtted that he did not know. He was,
however, reluctant to agree with the Labour Bureau in so far
as the application of their reasons to individual items was
concerned, —and in support of his theory he relied upon the
illustrations —given by himin the affidavit which he had
filed before he gave evidence:

The statements nade by M. CGokhale in his affidavit were
di sputed by the respondent and the accuracy and the validity
of the views expressed by himwere seriously challenged by
M. Vasavada who filed a reply on behalf of the respondent

(I'tem19). In his reply, M. Vasavada referred to C ause 14
of the Resolution as reported at p. 403 of the Internationa
Labour Code-1951 Vol.  I11; and enphasised the fact that the

main  di stinguishing feature of the new survey was that it
was carried out under the technical gui dance of professiona
statisticians not only with adequate know edge of « sanpling
theory but also with actual experience in sanpling practice,
and with the help of a properly trained field and conputing
staff. This was the requirement laid down by t he
publications issued by the I.L.O and the United Nations as
a very inportant test, and the inpugned survey fully
satisfies the said test. M. Vasavada also referred to the
opi nion expressed by Dr. Basu who .is at present the /I.L.Q
Expert on the subject, that the size of the sanple should be
determined in the light of the perm ssible margin of error
in the resulting series of consumer price index nunmbers.” In
our country, the permssible margin of error in the  index
has been broadly set at 2 per cent; and so, the case set out
by M. Vasavada on behal f of the respondent was  that~ when
the permssible margin of error in the index is 2% the
nunber of fanmilies, viz. 722 taken at Ahnedabad, is highly
sati sfactory.

M. Vasavada then questioned the accuracy of M. Gokhale’'s
statenment that such a small percentage of the universe had
never been adopted before in any other inquiry. He urged
that the present techniques have advanced so far 'that a
smal | sanpl e size can achieve the best results; and he cited
the exanple of a survey carried out in the United Kingdom
where the proportion of 13,000
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househol ds surveyed to the t ot al househol ds whi ch
constituted the universe cane to 0.1% The Industrial Court
has considered the evidence given by M. CGokhale and has
taken into account the argunents urged on behalf of the
respondent, and it has held that the size of the sanple
sel ected for the inpugned survey cannot be said to introduce
any infirmty in the survey. The question which we have to
decide is whether the Industrial Court was right in coming
to this conclusion.
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In dealing with this question, it is necessary to refer
briefly to the genesis and growth of the science of Socia

Survey. "In, its broadest sense", says the Encycl opedia of
the Social Sciences, " social Survey is a first hand
i nvestigation, analysis and coordination of econom ¢

sociological, and other related aspects of a selected
conmunity or group. Such a survey nmay be undertaken
primarily in order to provide material scientifically

gat hered, upon which social theorists may base their
conclusions; or its chief purpose may be to fornulate a
programe of amelioration of the conditions of Iife and work
of a particular group or comunity"(1). Wells defines a
soci al survey as a "fact-finding study dealing chiefly wth
wor ki ng-cl ass poverty and with the nature and problens of
the COmMunity"(2). As Moser has, however, pointed out,
“"this definition m ght have covered the classical comunity
and poverty studi es but would hardly be adequate, the first
part at any rate, to the nodern forms of survey"(3).

The history of social survey in England can be said to have
begun wi'ththe publication of May hew s book "London Life
and the London Poor" published in 1851; and Booth nmade a
very significant contributionto the scientific devel opnent
of social survey by publishing his book "Labour and Life of
the People of London" (1889-1902). Rowntree followed wth
his book "Poverty: A Study of Town Life". Thereafter, a
nunber of studies have been nmade by social scientists, and
the subject of the theory and practice of social surveys has
been the subject-matter of val uabl e and extensive literature
all over the civilised world. During the First. Wrld War
and thereafter, social scientists devoted their attention to
the problemof famly lLiving studies mainly fromthe point
of view of the inpact of price changes on consuners’
econom ¢ situation. The devel opnent-of reliable consuner
Price indices naturally invol ved the use of weights that

(1) Encyclopaedia of the Social Scinces, Vol. XV edited
by Edwin R A. Seligman, p. 162

(2) Wells. A F. (1935). The Local Social Survey /in G eat
Britain, Allen and Unwi n, London.

(3) "Survey Mthods in Social lnvestigation' by 'C A
Moser, P. 1.
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woul d properly reflect the consunption expenditure of the
popul ation. This led to further extension of famly “living

studies in different countries and for different ~periods,
mainly to secure information on patterns. of ~consunption
expendi ture(l).

The Second World War and the conditions that flowed from it
made it necessary to carry on investigations on a w de range
of inquiry relating to all aspects of conditions, c.g.

nutrition, health, education and enploynent. The /whol e
gquestion of famly living survey canme up for consideration
in t he Seventh International Conf er ence of Labour

Statisticians in 1949. This Conference adopted a resolution
defining the objectives of famly living studies and setting
new international standards as regards the Organisation  of
enquiries and the analysis and presentation of the results
that flowed fromit(1).

In India, a standardised statistical type of famly 1iving
study was -first initiated in Bonbay in 1921. Such
enquiries were also conducted in Sholapur in 1925, in

Ahmedabad in 1926 and in sone centers in Bihar in 1923.
Wil e reviewing the position of social surveys in India, the
Royal Conmi ssion on Labour pointed out the great paucity of
statistical material in this country for judging the
standard of living of the workers and recomended conduct of
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soci oeconomic enquiries of the type of famly living
surveys. This report naturally gave an inpetus to the
conduct of family budget enquiries. |In all the surveys that
foll owed, sanpling and interview ng techni ques were adopt ed,
though, of course, not of a much advanced nature. A
statistical analysis of the data collected was al so
attenpt ed(2)

The Second World War saw t he appoi ntment of the Rau Court of
Enquiry constituted under the Trade Disputes Act, 1929. One
of the recomrendations nmade by the said Court was that the

Central CGovernment should take wup responsibility f or
mai ntai ning up-to-date cost of living index nunbers for
i mportant areas and centres. The Governnent of India

accept ed this recomendati on and set up a specia
Organisation called "the Directorate of Cost of Living |Index
Nunbers’ and family budget  enquiries anong i ndustria
workers were conducted at 28 centres during 1944-45 in the
cour se ,of which 2,700 budgets were collected. A remarkable
feature of these enquiries was that for the first tinme in
this country, an attenpt was nade to conduct such enquiries
si mul taneously  at a | arge nunber of centres under nore or
| ess uni formtechniques.” During the sane period, the Labour
Bureau of the CGovernnent of
(1) Labour Survey Techni ques issued by the Labour Bureau
M nistry of |abour & Enpl oynent, pp. 171-72.
(2) Labour Survey Techniques. pp. 171-72.
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India and sone of the Organisations of State Governnents
continued to conduct famly budget enquiries from tine to
time at specific areas or centres, <either for deriving
wei ghting diagrans for consuner price index nunbers or for
col l ection of data required for fixation of M ni mum
wages(1).
It was in the background of these events that the Second
Five Year Plan nmade a significant recommendation. The Plan
said that :-
"The existing wage structure in the country
conprises, in the nain, a basic wage and a
dearness al l owance. The latter conponent in a
majority of cases has relation to cost of
[iving i ndi ces at di fferent i ndustrial
centres. These indices have not been built up
on a uniformbasis; sone of them are ~worked
out on primary data coll ected about 20 to 25
years ago and are, therefore, not a true
reflection on the present spending habits of
wor kers. Since one of the questions which the
wage conmi ssion will have to take into account
is the demand nade by t he wor ker s’
organi sations for merging a part of dearness

allowance with the basic wage, evol vi ng
recomendati ons for such a nmerger will not be
sufficiently scientific if cost of 'living

indices at different centres do not have a
uniform basis. Steps will therefore have to
be taken sinmultaneously with the undertaking
of a wage census, to institute enquiries for
the revision of the present series of cost of
living indices at different centres”.

It is in pursuance of this recomendation that the inpugned

survey was nade

Let us now see on what principles and nethods the inpugned

survey was made. It is necessary to be-in the discussion of

this question with the observation "that the consumer price

i ndex nunmber neasures nothing but changes in prices, as they
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affect a particular population group; and so, it is really a
price index nunber as distinct froma cost of living index
nunber. In fact, these indices used to be termed as cost of
[iving index nunbers in the past, but in order to make their
meaning clear, it was decided by Government to change the
nane to consuner price index nunmbers in accordance wth
i nternational reconmendations and growi ng practice in other
countries. Most of the State Governments conpiling such
i ndex nunbers have al so adopted this

(1) Labour Survey Techni ques, pp. 171-72.

408

usage" (1). This index nunber is intended to show over a
period of tine the average percentage change in the prices
paid by the consuners belonging to the population group
proposed to be covered by the index for a fixed |list of
goods and services consunmed by them The average percentage
change, neasured by the index; is calculated nonth after
nmonth with reference to a fixed period. This fixed period
is known as the "base-period" of the index; and since the
object ~of “the index is to neasure the effect of price-
changes only, the price-changes have to be determined wth
reference to a fixed list of goods and services of con-
sunption which is known as a fixed "basket" of goods and
servi ces.

The i ndex does not 'purport to neasure the absolute |evel of
prices but only the average percentage change in the prices
of a fixed basket of goods and services at different periods
of time. There are certain prelinminary considerations which
are relevant in the construction of consuner’ price index
nunbers. The first consideration is the purpose which the
index is intended to serve; and that necessarily  involves
the definition of the group of consunmers to which the index
is intended to relate. Then it is necessary to determne
the consunption | evel and pattern of the popul ation group at
a period of time which generally becomes the base period of
the index nunbers. For that purpose, a list of commodities
and services has to be made. Usually, this list would con-
tain itenms of food, fuel and light, clothing, and others;
items of services, such as barber charges, bus fare,
doctor’s fee, etc., have also to be selected: It “is the
conbi ned total of the itens of conmobdities and services that
constitutes the basket. Then follows a description of the
quality of each commobdity and service through which price
changes have to be neasured. Generally, one quality which
is popularly consunmed by the population group is selected
for each cormmpdity and service. The inportance or weight
which has to be attached to each conmmdity or service is
also a material factor. For instance, if riceis considered
to be twice as inportant -is wheat in the consunption
pattern, the weight of rice will be 2 inrelationto /I of
wheat .

Havi ng deternined the consunption level and the pattern of
the popul ation group, the next task to attenpt is to arrange
for the regular collection of price data for the various
qualities of comodities and services which enter the
basket. Wth this nmaterial, the consuner price index has to
be conpiled from nonth to nmonth subsequent to the base
period. That, shortly stated, is

(1) A CGuide, to Consumer Price index Nunmbers is such by the
Labour Bureau, M O Labour & Enploynment, 5.
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the nature of the prelinm nary considerations which have to
be borne in mnd while constructing the consumer price index
nunbers.
W have just noticed the theory of weights on which
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wei ghting diagrans are prepared. Wights are intended to
indicate the inportance attached to the percentage changes
in the prices paid by consuners for different items
(commodities and services) of consunption. Accordi ngly,
each itemin the index is given, what is called in technica

| anguage, a "weight" to represent the relative inportance of
the price changes recorded for that item This weight neans
not hi ng nore than the percentage of expenditure on each item
of goods and services in relation to the total expenditure.
It will thus be seen that the main basis for determning the
weights of respective commodities and services is the
i nvestigation of the fam |y budget; and that enphasises the
i nportance and significance of a proper investigation

During the course of investigation, data are collected on

all itens on which noney has been defrayed by famlies; but
only such itens as involve consunption expenditure are
included in the -average budget. Even so, it is only

sel ected itens which find a place in the index cal cul ations,
because it is obviously neither practicable nor necessary to
include ‘all itenms featuring in the average budget. Si nce
only a sanple of itenms fromeach group is included in the
i ndex, it becomes necessary to enquire as to what happens to
other itens featuring in the average budget but not included
in the index. Their weights are added or distributed to the
itenms included in/'theindex, so that the total expenditure
of the average budget is fully taken into account in the
wei ghts adopted for the index. This process is known as
"inputation" of weights. Besides the weights the other set
of primary data which enter intothe compilation of a series
of consuner price index nunbers are the prices; and that
enphasi ses the inportance of collecting material  data in
respect of prices. The Investigator, therefore, has to bear
inmnd ,)Il the relevant factors that ultimtely go to ,, he
construction of the index. and  has “to carry on hi s
investigation in a proper and scientific way.

Havi ng thus briefly reviewed the theoretical aspects of the
factors that govern the construction of consuner price index
nunbers, let us now proceed to see how the inpugned inquiry
was in fact held. The naterial evidence which will ~assi st
us in this part of our inquiry is furnished by the Report on
Fami |y Living Survey anong Industrial Wrkers at ~Ahnedabad,
1958-59. Fromthis report it appears that the Organisation
of the survey
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was based on the co-operation of several institutions. The
survey was sponsored by the Labour Bureau, Mnistry of
Labour & Enpl oynent, Government of India; and.its technical
details were worked out under the guidance of ~a Technica
Advi sory Conmittee on Cost of Living | ndex Nunber s
consisting of the representatives of the Mnistries of
Labour and Enploynent, Food and Agriculture, Fi nance,
Pl anni ng Commi ssi on, the National Sanple Survey Directorate,
t he Depart ment of Statistics (C.s.0), t he ['ndi an
Statistical institute and the Reserve Bank of India. The
field work was entrusted to the Directorate of Nationa
Sanple Survey, and processing and tabulation of dat a
collected in Schedule A (Famly Budget) to the Indian

Statistical Institute, Calcutta. The tabulation of data
collected in Schedule 'B" which deal with Level of Living
was done in the Labour Bureau. It was a nmultipurpose

survey; and so, the investigation conducted under it covered
both the Family Budget, and the Level of Living. Utimte
anal ysis of the data, publication of reports on the results
of the surveys and construction and rmaintenance of new
series of consurmer price index nunber s wer e t he
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responsi bilities of the Labour Bureau
The first thing that the Organisation did was to define a
working class famly", because this definition detern ned
the size of the universe. A working class fanily which was
the basic unit of the survey, was defined in terns of
soci ol ogi cal and econom c considerations as consisting of
persons :

(i) generally related by blood and narriage

or adopti on;

(ii) wusually [living together and/or served

fromthe sane kitchen; and

(iii) pooling a major part of their incone

and/ or dependi ng on a comon pool of incone

for major part of their expenditure.
Then followed the delimtation of area. The geographica
area to be covered during the survey was decided in
consultation with l'ocal Organisation both official and non-
of ficial. At the Ahnedabad centre, 46 localities were
sel ected for the purpose of the survey; they consisted of 16
Chawl s, 21 Labour Colonies (Housing Societies) and 9
Vil | ages. Before setting the ultimate units of the famly
living survey, viz., the famlies, two types of sanpling
met hods were adopted; they were the tenenent sanpling and
the pay-roll sanpling. The sanple size for a centre was
411
determi ned on the basis of the nunber of industrial workers,
the type of sanpling foll owed, the work-load manageabl e by
an |l nvestigator and the required precision of weights to be
derived from Schedule A for consuner price index nunbers.
The sample size for ~Ahnedabad was 720 families to be
canvassed for Schedule A . The nunber of schedules finally
collected and tabulated was 722 for Schedule” A.  The two
sanpl es drawn for Schedules "A" & 'B were however, mutually
excl usi ve, because canvassing for both the schedules from
the sane sanpled fanmilies would have caused fatigue both to
the I nvestigators and the informants. The whol e sanple was
staggered over a period of 12 months evenly so as to
elimnate the seasonal effects on the consunption’ pattern
The selection of sanple was done.in two stages. I'n the
first stage the chawls within each of the wards were grouped
to form bl ocks of about 150 househol ds each and these bl ocks
along with the |abour colonies (housing societies) were
grouped to formclusters of about 450 househol ds each, so
that each cluster had bl ocks fromdifferent wards. ~Fromthe
list of these clusters and villages, 4 independent sinple
systematic sanples of 12 clusters or villages each were
sel ected for survey. FEach of the 12 clusters sanpled for an
I nvestigator was assigned to a particular nonth for enquiry
by a random process. That is how the first  stage was

arranged.
The second stage unit for selection was a working class
famly. Each nonth, the Investigator Ilisted all t he

famlies in the cluster allotted to that nonth by house-to-
house visit and classified themas working class famlies
and others. Wile listing, information was also collected
on the famly size, the expenditure class to which it
bel onged and the State of origin of the head of the famly.
This information was utilised to arrange the working class
famlies in the cluster, first by famly size and wthin
these classes by expenditure class and within these by the
State of origin. A sinple systenmatic sanple of 20 working
class famlies was drawmn fromthis arranged |ist. Every
fourth family in this sanple was contacted for filling
Schedule 'B (on Level of Living} and the remaining three
were for Schedule 'A (on Fam |y Budget). That is the
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nature of the procedure adopted in selecting the famlies
for sanple survey and determining the size of the sanple.
The sane survey was designed to cover a period of 12 nonths
at each centre. At Ahnedabad centre, the work was carried on
bet ween August, 1958 and July, 1959. The method of survey
was the "interview nmethod". The questionnaire which each
I nvestigator adopted covered a wide range of subjects,
accurate replies to sone of
412
which could not be had without explaining the significance
of the questions to the persons concerned.
The popul ation of Ahmedabad is about 11.5 | akhs. The
working class population in Ahnedabad was reported to be
concentrated in 13 localities. The narkets predom nantly
patroni sed by the working class popul ation in Ahnmedabad were
6 and it is the markets that were selected for the
collection of retail prices for the new series of consuner
price index nunber for Ahmedabad centre.
This summary of the Report gives us a broad idea as to the
manner i'n which and the nmethod by which the investigation
was made  which ultimately led to the construction of the
consuner price index nunber.
Reverting then to the objections raised by the appellants
that the size of the sanple was inadequate and the met hod of
investigation was/ inappropriate, can it be said that the
Industrial Court was in error in holding that t hese
obj ections were not valid ? In dealing with-this question
it is necessary to bear in mind that the size of the sanple
has to be determ ned in the light of the perm ssible margin
of error in the resulting series of consuner price index
nunbers. As Dr. Basu has observed : "In our country, this
perm ssible nargin of error in the index has  been  broadly
set at 2 per cent";(1) and that is not contradicted by the
opi ni on of any other Expert. The sample of consunming  units
has to be selected by the application of scientific sanpling
techniques; and there is no doubt whatever that during the
last 40 years, this branch of human know edge has made
remar kabl e progress. The optinumsanple design is now
wor ked out by conpetent statisticians in the light of the
avai l abl e material and requirenents in-each case, and as Dr.
Basu has observed, "the desired data are secured at mi ni num
cost and at an evaluation of sanpling errors in tile
estimated data obtained fromthe survey”. It is the quality
of the survey that is nore inportant, not so nuch the size
of the sanple or the nunber of famlies wth whom
i nvestigati on was made.
On the question about the adequacy of the sample size
sel ected for investigation on the present occasion it would
be material to refer to the opinion expressed by Mser on
this subject. Says Moser: -

"Most people who are unfaniliar with -sanpling

probably over-rate the inportance of @ sanple

size as A Basu, "Consuner Price index, ' pp.54-

55.
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such, taking the viewthat "as long as the

sanple is big enough, or a Ilarge enough

proportion of the population is included, al

will be well". The fallacy in this is clear
as soon as one |ooks at any standard error
formula, say (5.1) on p. 61 above. If the

popul ation is large, the finite population
correction N-n/N1 practically vanishes and
the precision of the sanple result is seen to
depend on n, the size of the sanple, not on
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n/ N, the proportion of the population included
in the sanple. Only if the sanple represents
a relatively high proportion of the popul ation
(say, 10 per cent or nore) need the popul ation
size enter into the estimate of the standard
error”. (1)
M. Kolah for the, appellants has not cited before us the
opi nion of any Expert to the contrary.
Considering the question froma comonsense point of view,
it seenms to us reasonable to hold that if the quality of
i nvestigation has inproved, and the method of working out
the sanple survey has nade very great progress, then it
would not be correct to say that because the size of the
sanple in the present case was snaller as conpared to the
size of the sanple taken in 1926-27, the inadequacy of the
size on the subsequent occasion introduces an infirmty in
the investigation itself. That is the view which the
I ndustrial Court has taken, and we see no reason to differ
fromit.
At this stage, it would be interesting to consider the
conparative contents of the basket as it was devised in the
two respective enquires, one held in 1926-27, and the other
in 1958-59. The former enquiry reflects the consunption
pattern of the working class as it existed in 1926. The
i ndex nunber then devised was conposed of five groups, viz.,
(1) Food, (2) Fuel /and Lighting, (3) Clothing, (4) House
rent, and (5) Mscellaneous. The food group in its turn
consisted of 16 itens; the fuel andlighting group of 4
items; the clothing group of 7 items; the house rent group
of the itemof house rent; and the m scel |l aneous . group of
two itenms, viz. bidis and soap. Thus, in-all( 30 itens were
i ncl uded. These itens represent 82-32% of the  average
nont hly expenditure, and they were respectively assigned 58,
7, 10, 12 and 4 wei ghts which together aggregate 91. At the
time of this enquiry, the itens included in t he
investigation totalled 49; out of them 30 were priced and
19 were unpriced; and in respect of the
(1) C. A Moser, Survey Methods in Social investigation, p.

115, para 3.
L6sup65- 12
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latter, the nethod of inmputation was adopted.  This series
was prepared after collecting the budgets of 985 famlies
when the estimated popul ation of the city of Ahnedabad was
2, 90, 000.

The new series is based on the enquiry into 722 working
cl ass famlies conducted in 1958-59 when the tota
popul ation of the city was about 11 | akhs. The tota
working class famlies at this tinme were estimated to be
51.5 thousand; and so, the percentage of the sanple size in
relation to the universe of the working class fanilies would
cone to about 1.4 and not less than 5 as appears to have
been assumed by M. Gokhale. The weighting diagramfor the
new series is based on 110 articles divided into the rmain
groups of food, fuel and lighting, housing, clothing, —and
m scel | aneous. The inportant groups in this enquiry carried
respectively the weights of 64-41, 6.22, 5.05, 9.08, and
15.24 which aggregate to 100. The total nunmber of itens
included in the basket was 239. O these, 89 were priced
items and 150 unpriced, and in respect of the latter, the
nmethod of inputation was adopted. It is true that in the
new series, the unpriced itens are considerably nore than in
the earlier one; but it nust be remenbered that it is not so
much the nunber of itens that nmakes the difference, but the
percent age of expenditure on unpriced itens to priced itens.
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The total expenditure of all itens in the 1926-27 enquiry
was Rs. 36.01 of which Rs. 32.35 was the expenditure on
priced itens and Rs. 3.66 was the expenditure on non-priced
itemns. In terns of percentage, the expenditure on priced
items to total expenditure was 89.8% and expenditure on non-
priced items to total expenditure was 10.2% In the latter
enquiry of 1958-59, the total expenditure on all items was
Rs. 139.06. O this, Rs. 124-91 was the expenditure on
priced itens and Rs. 14.15 was the expenditure on non-priced
itemns. In terns of percentage, the first expenditure was
89.8% and the second is 10.2% Thus, it is clear that the
expenditure on unpriced itenms in the present enquiry is not
larger than in the former enquiry at all. The fact that the
conponents of the basket have considerably increased, cannot
be a matter of surprise, because with the growmh of |ndian
econonmy and the change in the standard of living of al
citizens, the requirenents of the working class have also
i ncreased and the conponents of the basket which was devised
in 1926-27 have now becone conpletely obsolete. It is in
the light of this position that we have to consider whether
t he appellants are justified in- contending that t he
i nadequacy of the size of the sanple vitiates the enquiry.
In our opinion, the answer to this question rmust be against
the appel |l ants.
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The next question to consider is whether the Interview
method is unscientific and its adoption makes the enquiry

itself defective and wunreliable.” I'n dealing with this
guestion again, it is necessary to renmenber that the
interview method itself has made very great progress since
1926. The task of investigationis in no sense nerely
nmechanical; it is a constructive task, the efficient

di scharge of which requires a well-trained Investigator. As
Moser observes, the investigators are expected to ask al

the applicable questions; to ask themin the order given and
with no nore elucidation and probing than is explicitly
allowed; and to nake no unauthorised variations/ in the

working (p. 188). Interviewers, according to Moser, are not
nmachi nes. Thei r voi ces, nmanner, pronunci ati ons and
inflections differ as much as their | ooks, and no amount of
i nstruction will bring about conplete uniformty i'n

techni que; and so, interviewers have to be properly educated
in the task of putting questions to the famlies
i ntervi ened. What is true about asking questions, is also
true about recording the answers. "The recording of
answers", says Moser, 'would seem a sinple enough task and
one which interviewers mght be expected to perform wth
accuracy". But he adds that "the task of interviewers is a
fairly tiring one. Wth random sanpling, the interviewer
may have travelled and wal ked a good way before getting to
the respondent. He has to go through what is - often a
| engthy, and always a sonmewhat repetitive, operation" (p.
190); and that makes the task of recording answers also
important. The Interviewers are, therefore, appointed after
selection, and it is nowrealized that their work is not  at

all mechanical and cannot be conpared to the work-of
Investigators who collect data at the tine of population
census. The Investigator nmust take interest in the task

that he has undertaken, nust be accurate in asking questions
and recording answers, nust show an equitable temper in
neeting the persons interviewed and nust, above all, be a
man of education who understands the significance of
sanpling survey and the purpose which it is intended to
serve.

It is true that in England, the nethod of supplying account-
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books to the famlies is adopted. Under this nmethod, the
famlies are expected to fill in every detail in the

account - book, and the cost of living is conpiled from exact
and correct information given by the persons who keep
regul ar accounts according to the directions issued. But on
the other hand, in countries |like Canada and the United
States, the nethod of interviewis preferred to that of the
account-books. It seens that according to Mdser, the nethod
of mail questionnaire, which corresponds in a sense
416
with the nethod of account-books, suffers from severa
infinities; and so, he seens to prefer the method of
i nterview, provi ded, of course, this nmet hod is
scientifically and efficiently adopted.
In our country where a mgjority of working class population
still suffers fromilliteracy, the method of interview is
obviously indicated. It would be inpracticable to suggest
that a witten questionnaire should be supplied to the
menbers of the working class or  account-books should be
given to themin the expectation that they would furnish
answers in_return. Having regard to this special feature of
the life of the working class as it obtains in our country
today, the nethod of interviewis the only method which can
be adopted. Besides, as we have just indicated, even on the
nerits, expert opinion seenms to suggest that if the
interview nmethod is properly adopted, it gives better
results than the alternative nmethod  of account - books.
Therefore, we are satisfied that the Industriial Court was
right in rejecting ‘the appellants’ contention that the
i mpugned survey and the index constructed as-a result of it,
suffer fromthe infirmty that investigation was conducted
in this survey by the interview nethod.
That takes us to the question about- the propriety . of the
linking factor which has been upheld by the Industria
Court. We have already noticed that the Government of
Gujarat has adopted the linking factor at 3.17, and the
Industrial Court has taken the view that no case has been
nade out by the appellants to interfere wth ‘the said
deci sion of the Governnent of Gujarat. M. Kolah contended
that if a linking factor has to be adopted it would be nore
rational and scientific to watch the behavi our of prices for
two or three years and then devise a factor on the average
rise in prices during the period in question
M. Vasavada, on the other hand, seriously disputed the
correctness of M. Kolah’s contention. As this case was
bei ng argued on the 24th March, 1965, the parties suggested
that the question about the proper procedure to be followed
in determining the linking factor in such cases was a  very
i mportant question and that it would be better if we / hear
the views of associations or bodies which would be
interested in a proper solution of this problem That is
why on the said date we adjourned the hearing of the appeals
to enable such interested parties to appear before us. The
parties furnished a list of sixteen institutions or bodies
whi ch, according to them would be interested in assisting
us with argunments on this issue. On April 12, 1965, a
letter of request was accordingly sent to these bodies
indicating to themthe nature -of the question on which we
want ed their assistance. In response
417
to the said letter, only four bodi es have appeared; they are
The All-India Organisation of Industrial Enployers; the
All-India Manuf acturers’ Organisation; the M || owners’
Associ ation, Bonbay; and the Indian National Trade Union
Congress. The first three bodi es appear broadly to support
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the appellants’ case, whereas the fourth body has resisted
the appellants’ contention that the Government of Qujarat
was in error in adopting the linking factor at 3.17.

The appeal s were then set down for hearing before us on the
2nd August, 1965, and we indicated to the parties that
having regard to the unsatisfactory response which our
letter of request had received, we did not think it would be
appropriate that we should proceed to decide the |arger
i ssue raised by M. Kolah as to what would be a rational and
sati sfactory nethod of evolving a linking factor. The
Indian National Trade Union Congress in its affidavit has
urged that the nethod of |inking of the new series with the
old by the sinple arithmetical ratio,at the base period is
uni versal s accepted. |t appears that the enployers’ and the
enpl oyee,s are not able to take a consistent stand on this
issue and their approach apparently differs fromregion to
region and industry to industry, because considerations of
expedi ency and self ~interest do not seem to dictate a
uni form comon approach to be adopted in the present case.
Besi des, the issue is of a very technical character and any
decision —of this Court on such an issue of principle is
likely to affect several industries in this country. We
have, therefore, decided not to enbark upon a genera
enquiry on this point. Qur decision will be confined to the
material placed before the Industrial Court in the present
pr oceedi ngs, and we will nerely exanmine M. Kol ah’ s
contention that the view taken by the I'ndustrial Court is
not correct. That is why we wish to make it clear that our
present decision should not be taken to be of ‘any genera
significance and should be confined to the facts of this

case. If it is thought necessary or desirable by the
enpl oyers and the enployees that this question should be
scientifically exam ned and deternmned in a general way, it

would be appropriate for themto nore the Government to
appoi nt a speci al body of experts to deal with it.

Reverting then to the narrow question as to whether the
appellants are justified in attacking the finding' of the
Industrial Court on this issue, lot us nention a few
rel evant facts and considerations. W have already noticed
that at the request of the Governnent of India, the
CGovernment of Qujarat discontinued the publication of the
State series of the consuner price index;
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and so it becane necessary for the said Governnent to secure
the advice of an Expert Conmittee as to how the new series
of consumer price index for Ahnedabad should be linked wth
State series after making such adjustments therein as may be
found necessary. The Expert Commttee dealt' wth this
problemof arriving at the linking factor, so that when the
new series is adopted and the State series is discontinued,
the dearness allowance on the present scale can be" conputed
even on the basis of the new series. The Covernment of
India had, in this connection. indicated that 2.98 would be
an appropriate linking factor. This figure had been reached
by taki ng the annual average of the nonthly index nunber  of
the State series for the year 1960 which then stood at 298.
The figure of the base year 1960 was obviously 100. The
linking factor of 2.98 was deduced by dividing 298 by 100.
In doing so, however, the question about making necessary
adjustrents in the index nunbers of the State and of the new
series had not been considered. This question was consider-
ed by the Desai Expert Conmittee, and it held that the
linking factor should be 3.17 as agai nst 2.98 per point in
the new series as was worked out w thout correcting the old
series |In other words, the Desai Committee suggested as a
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linking factor a nmere arithnetical ratio of 3.17.
A simlar question was referred by the Government of
Maharashtra to the Lakdawal a Expert Committee, and the said
Committee was inclined to take the same view. |t no doubt
observed that "in spite of the fact a linking on the basis
of a sinple ratio corrects a series only in respect of one
of its dinensions, we reconmend this course because we are
of opinion that such a correction is adequate for the
requi rements of our terns of reference and in any case, the
only correction that we can neaningfully ,carry out." It
woul d thus be seen that in accepting the linking factor at
3.17, the CGovernnent of Cujarat has adopted the concl usion
of the Desai Expert Commttee.

The question which arises is whether in upholding this view,
the Industrial Court ~has committed any error. As the
I ndustrial Court has observed, two possibilities presented
thenselves in attacking this problem One was to work out
an entirely new scal e of basic wages founded not on the pre-
war | evel 'of 1939, but on the cost of living of 1960 as the
base year of the new series and to award dearness all owance
thereafter. The Industrial Court thought that to adopt this
course may conceivably create a |arge nunber of problens
which do not exist at present and in fact, it may tend to
destroy industrial peace.. The Industrial Court
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thought that such a course might even be outside its terns
of reference. Even so, in its opinion, the result which
woul d be achi eved by adopting this course nmay not in the end
be very different.  The other course is to link the State
series wth the new series to maintain continuity. It is
this latter alternative which has been adopted by the
CGovernment of Qujarat, and the Industrial Court has approved
of the said course. W are not satisfied that t he
concl usion thus recorded by the Industrial Court is shown to
be erroneous.

As we have just indicated, the problem is a technica
problem and it can be decided only in the 1light of the
opi ni on which experts may formon examning all the aspects
pertaining to the problemand after taking into account al
the pros and cons which may be put before them by the
respective interested parties. The stand which the parties
may take in regard to this controversy would differ
according as the change in the cost of living index in the
respective States nmay help their interest one way or the
ot her. That explains why there is no wunanimty in the
approach adopted by the different parties.  This is made
clear by the contentions raised by the respective parties
bef ore the Lakdawal a Expert Committee.

There is no doubt that on the material as it stands, it
woul d be unreasonabl e, inexpedient and in fact inpossible
for this Court to attenpt to resolve this controversy on the
basis of the larger issue of |law raised by M. Kol ah ' before
us. The decision of that question nust, therefore, be left
to a Comrmittee of experts if and when it is appointed.
Meanwhi |l e, the question will have to be dealt with on an ad
hoc basis in each industry, taking into account t he
particular facts and circunstances of each case.

Looking at the question fromthis narrow point of view, we
do not think the appellants have placed before t he
Industrial Court any material to justify their contention
that for determning a linking factor, the behaviour of
prices for two or three years during the relevant period
should and can be studied. In fact, M. Vasavada’' s
contention is that a study of the behaviour of prices for
such a period and deduci ng the average therefrom would be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 31 of 38

i nconsistent wth the notion of evolving a |linking factor.
He contends that we have to take one year by reference to
whi ch this problem nust be resolved. W express no opinion
on this part of the controversy between the parties. In
fact, the Award under appeal shows that the argument which
M. Kol ah has urged before as was not placed in this form
and in any case does not appear to have been pressed, before
the Industrial Court. Even assum

420

ing that it would have been open to the Industrial Court to
consider this larger issue under the terns of its reference,
we do not see how the Industrial Court could have attenpted
to solve the problem satisfactorily on the material placed
before it. Therefore, we cannot accept M. Kol ha's argunent
that the Industrial Court was not justified in upholding the
decision of the Governnent of CGujarat that the 1inking
factor should be taken at 3.17.

The last  question to consider i's whether the Industria
Court ‘was right in comng to the conclusion that the
addi ti onal ~burden which its award would inpose wupon the

appel | ants woul'd not be beyond their financial capacity. In
deal i ng with this question, there are t wo genera
consi derations whi ch cannot be ignored. The first

consideration is that the task of constructing a wage
structure of industrial enployees is a very responsible task

and if,- -present.,:, several difficult and delicate
problenms. The claimof the enployees for a fair and higher
wage i s undoubtedly based on the concept of social justice,

and it inevitably plays a mgjor part in the construction of
a wage structure. There can be little doubt that if the
enpl oyees are paid a better wage which woul'd enable them to
live in fair confort and discharge their obligations to the
nmenbers of their fanmlies in a reasonable way, they would be
encour aged to work whol e-heartedly and their work would show
appreci abl e increase in efficiency.

On the other hand, in trying to recogni se and give effect to

the demand for a fair wage, including the payment of
dearness allowance to provide for adequate neutralisation
against the weverincreasing rise.in the cost -of [Iiving,

i ndustrial adjudication nmust always take into account the
problem of the additional burden which such wage structure
woul d inpose upon the enpl oyer and ask itself whether the
enpl oyer can reasonably be called upon to bear such _burden

The problem of constructing a wage structure nust be tackl ed
on the basis that such wage structure should not be changed
from time to tine. It is a long-range plan; and  so, in
dealing with this problem the financial position of the
enpl oyer nust be carefully exam ned. Wat has been the
progress of the industry in question; what are the prospects
of the industry in future; has the industry been naking
profits; and if yes, what is the extent of profits; what is
the nature of demand which the industry expects to 'secure;
what would be the extent of the burden and its gradua

i ncrease which the enpl oyer may have to face ? These —and
simlar other considerations have to be carefully weighed
before a proper wage structure can be reasonably constructed
by industrial adjudication, vide Express Newspapers
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(Private) Ltd., and Another v. Union of India & Qhers(1).
Unusual profit made by the industry for a single year as a
result of adventitious circunmstances, or unusual. |oss
incurred by it for Simlar reasons, should not be allowed to
play a mjor role in the calculations which industria

adj udi cation would maker in regard to the construction of a
wage structure. A broad and overall view of 'the financia
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position of the enployer nust be taken into account and
attenpt shoul d al ways be nmade to reconcile the natural and
just clainms of the enployees for a fair and hi gher wage with
the capacity of the enployer to pay it; and in determning
such capacity, allowance must be made for a legitinmate
desire of the enployer to make a reasonable profit. |In this
connection, it nmay also be permssible to take into account
the extent of the rise in price structure which may result
from the fixation of a wage structure, and t he
reasonabl eness of the additional burden which may thereby be
i nposed upon the, consuner. That is one aspect of the
matter which is rel evant.

The other aspect of the matter which cannot be, ignored is
that if a fair wage structure is constructed by industria

adj udi cation, and in course of tinme, experience shows that
the enpl oyer cannot bear the burden of such wage structure,
industrial as judication can, and in a proper case should,
revise ~the wage structure. though such revision may result
in the reduction of the wages paid to the enployee. It is
true that normally, once a wage structure is fixed,
enpl oyees-are reluctant "to face a reduction in the content
of their wage Packet ; but- like all maj or pr obl em

associated wth industrial adjudication, the decision of
this problem st al so be based on the mgjor consideration
that the, conflicting clains of |abour and capital nust be
hormoni sed on, a reasonable basis; and so if it appears
that the enployer cannot really 'hear the -burden of the
i ncreasi ng wage bil\l, industrial adjudication, on principle.
cannot refuse to exanmine the enployer’s care and should not
hesitate to give himrelief if it is satisfied that if such
relief is not given, the enployer nay have to close down his
busi ness. It is wunlikely that such situation woul d
frequently arise but principle if situations arise, a claim
by the enployer for the reduction of the wage structure
cannot be rejected summarily.

This principle, however, does not apply to cases where the
wages paid to the enployees are no better than the basic
m ni mum wage. |If, what the enployer pays to his ~“enployees
is just the basic subsistence wage, then it would not be
open to the enployer to contend that even such a wage is
beyond hi s paying capacity.

(1) [21961] 1 L. L. J. 339.
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Industrial adjudication has consistently recognised and
enforced the principle that social justice requires that an
i ndustrial enployer nust be able to pay his enpl oyees a wage
structure which can be reasonably regarded as basic m ni mum
wage. No enployer can be allowed to pay his enpl oyees wages
which are below the basic m nimumor the subsistence  wage.
It is well-known that in certain industries, mninum wages
are fixed by the statute. Even where m ni num wages-are not

fixed by statute, industrial adjudication can easily
determ ne whether in a given case, the wage paid is ‘basic
m nimumor not. In either case, where the wage answers the

description of the basic m nimum or subsistence wage, it has
to be paid by the enployer; and if he cannot afford to nay
it, he would not be justified in carrying on his industry
vide Crown Al um nium Wrks v. Their Worknmen(1l). That is the
second consideration which has to be borne in mnd in
dealing with the point raised by the appellants about their
i ncapacity to bear the burden

W have thought it necessary to refer to these t wo
theoretical considerations at this stage, because if they
are borne in nmind, we get a proper perspective of the
problem raised by the appellants’ contention as to their
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fi nanci al capacity. In the present proceedings, the
Industrial Court is not constructing any wage structure for
the first time, nor is it dealing with the question of
determining the quantum or the sliding scale of t he
dearneses allowance to be paid to the textile enployees at

Ahmredabad. These matters have been considered in the past
on several occasions and they are governed by consent awards
passed between the parties. It is because of the new survey
nmade in 1958-59 and the consequent change in the

construction of the consuner price index nade by the series
published by the CGovernment of CGujarat that the present
di spute has arisen; and so, while dealing wth the

appel l ants’ contention, it would be pertinent to enquire
whet her the appellants show that a case has been nmde out
for reduction of the wages paid to the enployees. It is, of

course, true that the wages paid to the textile enpl oyees at
Ahrmedabad cannot be regarded as subsistence wages or bare

m ni mum wages: ~and so, it wuld not be open to the
respondent to contend that the appellants Miust pay the said
wages whether they can afford to may themor not. If it s

shown that the appellants cannot bear the burden and that
the implementation of the award would inevitably have
extremely prejudicial effect upon the continued exi stence of
the textile industry itself, we would be justified in
revising the scale of ‘dearness allowance. But. as we have
just indicated, such a plea

(1) [1958] 1 L. L. J. 1.
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can succeed only if it is shown -satisfactorily that the
burden cannot truly and really be borne by the textile
i ndustry at Ahnedabad. That is the proper approach to adopt
in dealing wth this problem and the award  under. appea

shows that the Industrial Court did approach the problem in
a proper way.

In support of their contention that the textile industry at
Ahmedabad cannot bear the burden which woul d be i nposed by
the award, the appellants exam ned M. Chokshi. M. Choksh

is a Chartered Accountant and a senior partner in‘the firm
of Messrs. C. C Chokshi & Co. He has been practising as a
Chartered Accountant for about 24 years. He was a nenber of
the Council of the Institute of Chartered Accountants for 8
years and its President for one year. It appears that ~the
appel | ant Association sent to himfive statements and asked
for his opinion on the financial position of the textile
i ndustry at Ahnmedabad. M. Chokshi first filed an affidavit
in which he set out his opinions and then gave ora

evi dence. In his affidavit, M. Chokshi referred to the
respective statements on which his opinion was based and he
stated that the financial position of the textile industry
at Ahnedabad was, on the whole, not very satisfactory.

In appreciating the evidence given by M. Chokshi, “it woul d,
therefore, be material to indicate the nature ‘of the
statements on which his opinion was based. The' ‘first
statenment shows the depreciation, devel opnent rebate, —and
increase in gross block per year of the Ahnedabad Cotton
Textile MII Industry for the years 1945 to 1963. The
statement indicates that all these itens have increased from
year to year; depreciation was Rs. 0.83 crore in 1945 and it
rose to Rs. 6.68 crores in 1963; devel opnent rebate was Rs.
0.05 crore in 1954 and it became Rs. 1.26 crores in 1963;
gross block rose fromRs. 20.25 crores in 1945 to Rs. 101.98
crores in 1963; and increase in gross block Per year for the
same years was Rs. 1.31 and Rs. 9.77 crores.

The second statenent shows the net worth and borrow ngs of
the said industry during the sane period. The enphasis in
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this statenent was on the ever-increasing borrow ngs. In
1945, the borrow ngs, consisting of secured and unsecured
| oans and other deposits, were of-the order of Rs. 9.58
crores, whereas in 1.963, they rose to Rs. 47.76 crores.
The third statement shows the working capital and borrow ngs
for the period in question. The fourth statenment shows
profits after tax as percentage of net worth of the said
industry for the same period. This statenent refers to
profits before tax, loss, tax provision, profits after tax,
net worth, and the last colum gives profits after tax and
i ndi cates percent -
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age of net worth. It is the last colum on which M.
Chokshi relied when he gave his opinion that the financia
position of the Ahnedabad textile industry was not very
satisfactory. Wereas in 1945, the percentage of profits to
net worth was 13.4% in 1963 it-was 3.3% The |ast statenent
shows dividends  as percentage of net worth in different

i ndustries. It covers the period between 1951 and 1962.
Thi s statenent shows that the dividends paid by the industry
in question are conparatively on the |low side. Di vi dends

paid by 12 industries are shown in this statement, and it
woul d be right to say that the textile industry has not been
payi ng dividends whichcan be said to be very high in
conparison to the dividends paid by other industries.

On the other hand, the respondent has filed severa
statements showing that the financial position of the
appel | ants has been conSistently good, and the fear that the
appel l ants woul d not be able to bear the burdenis entirely
unjustified. Annexure 11 filed by the respondent along with
its statement shows the percentage of wages to total incone
in Ahnedabad Cotton Textile Industry from 1939 to 1962.
This percentage was 26 in 1939 and is 24 both in 1961 and
1962; for the intervening period, it has risen to 28 in 1949
and fallen to 20 in 1943. Annexure |l1 gives the statenent
showing the growh of paid up capital by cash in the said
i ndustry for the sanme period. 1n(1939, the paid up capita
by cash was 407 | akha. where as in 1962 it was 770 | akhs.
Annexure |V shows the growmh of total paid up capita
i ncl udi ng bonus shares for the same Period. This statenent
shows a renmarkable gromh of total paid up Capital in this
manner . In 1939, the total paid up capital was 442 lakhs
whereas in 1962 it has reached the magnitude of 2,129 1 akhs:
From 1950 onwards, this category of capital ~-has been
consistently rising. Annexure V shows the value of ~gross
block for the sane period. |In 1939, it was 1,915 |[akhs
whereas in 1962 it rose to 9,341 | akhs. Annexure VI shows
the ampbunt of Depreciation Fund including Devel opnent
Rebate; in 1939 it was 745 | akhs, whereas in 1962 it/ was
5,643 | akhs. Annexure VIl shows the anpbunt of Reserves
excluding Depreciation Fund and Liability Funds; ~-in 1939
they were 360 |akhs, while in 1962 they were 2,518 | akhs.
From Annexure VIl we gather that the amount of Gross Profit
i ncluding the Managi ng Agents’ Conmi ssion and Depreciation
was Rs. 159 lakhs in 1939, and it was Rs. 1,860 |lakhs in
1961 and Rs. 1,296 |lakhs in 1962. Incidentally, it is the
figure of gross profit which is nore inportant, because it
is not disputed that wages payable to the enployees are a
first charge, and all other liabilities take their place
after the wages. There are
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three other Annexures filed by the respondent, but it is
unnecessary to refer to them

The main coment which falls to be nade on the opinion
expressed by M. Chokshi is that he has |ooked at the
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problem nmerely fromthe investor’'s point of view In fact,
he fairly stated that he had nade his analysis from the
poi nt of view of an investor. That explains why M. Choksh

took the view that absolute figures of nore gross profit or
net profit fromyear to year woul d be m sl eadi ng. He did
not agree that nost of the textile mlls in Ahmedabad are at
present under capitalised. He conceded that in dealing with
the probl em of expandi ng business and increasing the wage

bill, one of two nmethods can be adopted by the industry; the
i ndustry can increase the capital or borrow npney. Very
often, said M. Chokshi, borrowing is preferred to the
increase of capital in certain market conditions. He was
not certain whether borrow ngs had been resorted to by the
textile industry for the purpose of expansion. |In dealing

with the problemof the financial capacity of the appellants
to bear the burden, it would be inappropriate to rely solely
upon the approach-which an investor would adopt in such a
case; «and so, ~we are not prepared to hold that the
I ndustrial Court was in error in not accepting M. Chokshi’'s
estimate " about the financial position of the Textile
i ndustry at Ahmedabad.

M. Kolha for the appellants has strongly relied upon
certain statements made in the Reserve Bank of India
Bulletin issued in-July, 1964, in support of his argunent
that the financial position of the appellants was not
sati sfactory. Dealing with the position of the Cotton
Textile Industry during the period under review, tile
Bulletin says that cotton textiles recorded a steep fail of
Rs. 17.0 crores in net profits as against a rise of Rs. 2.1
crores in the previous year. Applying the profitability
ratio, the Bulletin goes onto say that ~cotton textiles,
anmongst ot hers. showed declines in profitability. This test
is evolved by the ratio of gross profits to sales, ‘and the
return on capital, as nmeasured by the ratio of gross profits
to total capital enployed. ‘According to the Bulletin, the
IF decline in the return on shareholders equity (ratio of
profits after tax to net worth) was substantial in the case
of cotton textiles along with other naned industries. / Table
4 in the Bulletin gives a conparative statenment of the
profitability ratios, industry-w se, in 1960-61, 1961-62 and
1962- 63. It is arranged in five colums which dea
respectively with gross profits as percentage of sal es gross
profits as percentage of total capital enployed, profits
after tax as percentage of net worth, dividends as
percentage of net worth, and divi dends as percentage of paid
up capital. The figures
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shown against the cotton textiles in these five colums
support the nmain comment nmade in the Bulletin that' the
position of the textile industry, considered as a whole in
this country, was not quite satisfactory.

We do not think in considering the financial position of the
appel lants in the context of the dispute before us, it would
be appropriate to rely unduly on the profitability ‘ratio
which has been adopted by the said Bulletin. I ndeed, —in
appreciating the effect of the several statements produced
before the Industrial Court by the parties in the present
proceedings, it would be relevant to remenber that sone of
t hese singl e-purpose statements are likely to create
confusion and should not ordinarily be regarded as deci sive.
As Paton has observed : "D fferent groups for whom financia
statenents are prepared are interested in varying degree in
particular types of information; and so, it has been held in
some quarters that no one formof statement wll satis-
factorily serve all these purposes, that separate single-
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pur pose statenents should be prepared for each need or that
the statements wusually prepared for general distribution

should be expanded so as to include all the det ai
desired". (1) Paton cites the comment of W] cox agai nst these
si ngl e- purpose statenents. Said Wlcox : "The danger in

undertaking to furnish single-purpose financial statenents
lies in increasing confusion and m sunderstanding, and in
the possible msuse of such statenments for unintended

pur poses". Paton has then referred to certain nmethods for
determining the financial position of a comercial and
i ndustrial concern. |In this connection, he refers to the
proprietary ratio rate of earnings on total capita

enpl oyed, rate of dividends on common stockhol ders’ equity
and others. Qur purpose in referring to these coments made
by Paton is to enphasise the fact t hat i ndustria

adj udi cati on cannot lean too heavily on such single-purpose
statenments or adopt any one of-the tests evolved from such
statements, whilst it is attenpting the task of deciding the
financial = capacity  of the enployer in the context of the
wage problem \Wile we nust no doubt exam ne the position
in detail, ultimately we nust base our decision on a broad
vi ew whi ch energes froma consideration of all the relevant
factors.

VWhat then is the broad picture which energes fromthe evi-
dence on the record inrrespect of the financial position of
the textile industry at Ahnedabad ? The cotton textile
industry at Ahmedabad can legitimately claim to be the
ol dest organised ‘industry in the country. It recently
celebrated its centenary in

(1) ' Accountants’ Handbook Edited by Paton, p. 13
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1961. The story about the growh of this industry. during
this century is very heartening. In its early stages;, it no
doubt nade. a small and nodest beginning; but at the tinme
when the centenary celebrations were held, it had an
installed capacity of about two m|lion spindles and 42,000
loonms and it enployed 1, 30, 000: worknen. Statistics show
that textile mlls at Ahnedabad account roughly for one-
third of the total mill production in the country, and it
would be no exaggeration to say that some - of the best
varieties of cloth produced in the country are manufactured
at Ahmedabad.

The paid up capital by cash of the industry in 1939 was 4. 07
crores and it became 7.70 crores in 1962. The total paid up
capital including bonus shares was 4.42 crores in 1939 and
in 1962 it rose to 21.29 crores. It would thus be seen that
out of the total paid up capital of 21.29 crores  in 1962,
the capital collected by cash is 7.70 crores, « whereas. the
bal ance of 13.59 crores is by way of bonus shares. |n other
words, the <cash capital is increased by 175% because of
capitalisation of the reserves. Sinmlarly, the gross block
in 1939 was 19.15 crores and in 1962 it rose to, | 93.41
crores. Al nost the sane rate of progress is evidenced by
the Reserves. The Reserves excl udi ng Depreciation Fund —and
other liability funds at the end of 1939 was 3.60 crores and
they have gone to 25.18 crores in 1962. The gross profits
have registered a sinmlar rise. 1In 1939, the gross profit
i ncl uding Managi ng Agents’ Conmi ssion and depreciation was
1.59 crores, whereas in 1962 it has reached the magnitude of
12.96 crores. In this connection, it would be unreasonable
to ignore the fact that the industry has been able to save
and capitalise from 1939 onwards 13.85 crores and has been
able to pay a fair anount of dividend on equity shares
t hr oughout the period, in spite of a very | ar ge
capitalisation of reserves.
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It is true that the textile industry at Ahnmedabad has been
| earning very heavily on borrow ngs; but that may partly be
due to the fact that the said industry has for severa
decades been under-capitalised. Besides, the tendency to
rely upon borrowings for expanding the busi ness is
noti ceable throughout this period of the life of textile
i ndustry at Ahmedabad and has been the subject-matter of
conment by several persons. |In fact, sonetines it is
treated as a peculiar feature of the developnment of the
textile industry at Ahnmedabad; and so, the extent of
borrow ngs cannot be pressed into service for the purpose of
showing that the financial position of the industry is
unsati sfactory.
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One remarkabl e feature of the textile industry at Ahnedabad
is the harnonious relations which have consi stently
subsi sted between the enployers and the enployees. The
enpl oyers, on the whole, are enlightened and progressive in
their 'outlook, and the Trade Union |eadership of the
enpl oyees i's also enlightened and progressive. Both the
enpl oyers-and the enpl oyees realize that the progress of the
i ndustry depends primarily ~on the cooperation bet ween
capital and | abour; and the |arge nunber of consent awards
and agreenents to which they have been parties over a period
of several years, is a'standing tribute to the spirit of co-
operation which inspires the textile industrial Ilife in
Ahrmedabad. As one | ooks back over the last hundred years of
the life of the textile industry at Ahmedabad, one is struck

by the fact that industrial life in that area has rarely
been disturbed by bitterness, feuds or, general strikes.
This spirit of co-operation, based on the willingness to
gi ve and take, alone can ensure the econonic and industria
gromh of our country, for, after all, it" is the ' speedy
econom ¢ growth of industry of the country which nust be the
ul ti mate obj ect of both capital and [abour. |In considering

the prospects of the textile industry in Ahmedabad, this
feature nust be given a place of pride

It is significant that as a result of the spirit of co-
operation between capital and | abour, the textile industry
at Ahnmedabad has been able to enter into several agreements
for rationalising the industry itself. It is well-known
that an attenpt to rationalise textile industry inevitably
i nvol ves retrenchnent of a |arge nunber of enployees; but

the appellants and the respondents have entered i'nto
agreenments of rationalisation after both of themagreed to
three basic principles in that behalf. These principles
are: -

(a) Rationalisation to be effected wi t hout creating
unenpl oynent of the existing workers;

(b) Gains of Rationalisation should be adequately shared
bet ween t he Managenent and the workers; and

(c) The workl oad should not be increased in a manner | which
may j eopardi se the health of the workers.

The fact that a | arge nunber of agreenents have been  nade
bet ween the parties by consent concerning the vexed subject
of rationalisation also shows that the future of the textile
industry at Ahnedabad is bound to be as bright as it has

been in the past. In this connection, we nay refer to the
tribute paid by the Centra
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Wage Board to the Cotton Textile Industry at Ahnedabad.
Says the Board
"The industry, however, is conscious of the
need for rationalisation and nodernisation as
the sine quo non of survival, the pace of
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whi ch had been checked in the past by the fear
of unenpl oynent; that fear has been allayed,
and | abour now recogni ses that its own welfare
depends on rationalisation and nodernisation

and it has agreed upon the broad I|ines for
their introduction. Sone mlls even today
have very nbdem and up-to-date nachinery, and
all mlls which can nanage to do so will have

to rationalise and nodernise; for the nation

is on the march, and this industry rmust clothe

the nation".
Let us then consider the question about the prospects of the
demand for textile products in future and the increasing
productivity of the industry. On this point again, it is
difficult to share the pessimsmdisclosed by the attitude
adopted by the appellants. There is little doubt that the
productivity of the industry is increasing and that the
demand for textile products will never be on the decrease in
future. Therefore, we do not see how we can differ fromthe
concl usion of the Industrial Court that the appellants have
failed to substantiate their contention that the additiona
burden would be beyond their capacity to pay. In this
connection, we ought to recall the fact that what the
appellants are requiredto prove is that the prospects of
their financial position in future justify a reduction in
the wage which is being paid to the industrial enployees
during all these years; for that on the ultinmate analysis
would be the result if their contention is accepted. The
Industrial Court has made a definite finding that it does
not think that the financial condition of the industry has
deteriorated so as to justify a departure .from the
principles in regard to dearness all owance hitherto laid
down in respect of this industry at- this centre. In our
opi nion, this conclusion is well-founded:
It was conceded before us that our decision in Gvil Appeals
Nos. 167-173 of 1965 would govern-the decision of Cvi
Appeal s Nos. 537-538 of 1965. So, the result is that al
the said appeals fail and are dismssed with costs. One set
of hearing fee.
Appeal s di sni ssed
3up.Cl,/65-13
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