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HEADNOTE

The appellant as well as the respondents are the heirs of
one Henendra Nath Sen who died intestate in 1929 |eaving
consi derabl e properties. Dispute having arisen between his
heirs an agreenment for partition was ent er ed into
determning their shares Anobng other provisions there was
one by which the 2nd appellant was to have 5 annas shares in
a glass factory and the rest of the nenbers dividing the
bal ance of the 11 annas share Further disputes arose and
the parties executed an arbitration agreement in which the
di spute between the parties was set out Bef ore t he
reference was submitted to the arbitrator the respondents
applied to the Hi gh Court under s. 20 of the Arbitration Act
for an order directing the agreenent to be filed in the
Court and for making a reference to the arbitrator appointed
by the parties. The present appellants were inpleaded as
respondents. The court nmade an order referring the disputes
to the

411

arbitrator nanmed in the agreenent. The arbitrator ‘entered
on the reference and after followng the prescri bed
procedure he pronounced the award. The award was filed in
the court where upon the appellants applied for setting it
asi de on various grounds the principal of which was that the

award was inconplete., in that all the disputes which had
been referred for arbitration had not been di sposed of by
it. The Single judge before whomthe application came for

hearing rejected the application and directed a decree to be
passed in terns of the award. The two appeals filed by the
appel lants in the Hi gh Court, one fromthe order refusing to
set aside the award and the other fromthe decree in terns
of the award were dism ssed. The present appeal is by way
of special |eave granted by this Court
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The main contention raised was that the award was i nconpl ete
in as nmuch as the award did not dispose of three matters
referred to the arbitrator. These three matters were (a)
the award bad given no direction regarding the rendition of
accounts and profits with reference to a | ease of the d ass
Wrrks Ltd. which the award had declared invalid (b) the
award had failed to comply with the request, contained in
the arbitration agreenent, that the arbitrator should give
directions as regards the future managenent of the d ass

Co., (c) there was an allegation in the arbitration
agreement as regards which evidence was |ed before the
arbitrator, in relation as to mappropriation of noneys by

6th respondent but the arbitrator had not specified in the
award whether this allegation had been made out or not and
no direction had been given in regard to the matter.

Held that a court should approach an award with a desire to
support it if that is reasonably possible, rather than to
destroy it by calling-it illegal.

Sal by v. Whitbread and Co.. [1917] |.K B.736 referred to.

Unl ess the reference to arbitration specifically so requires
the arbitrator is not bound to deal, with each claim or
matter separately, but can deliver a consolidated award.

Re Brown and the Croydon Canal Co. (1839) 9 Ad & E11 522
112 E. R 1309 and Jewel " v. Christe (1867) L.R C. P. 296,
referred to

The silence of the arbitrator upon the subject placed before
him neans that the arbitrator has negatived such plea.
Unl ess the contrary appears the court will presunme that the
412

award disposes of finally all the matters “in difference.
Were an award is nade de praenissis, the presunption is
that the arbitrator intended to dispose finally of all the
matters in difference and his award will be held final if by
any intendnent it can be nmade so.

Harrison v. Cresw ck, (1853) 138 E. R 1284 referred to.
Since the inmpugned award expressly states that it is nade
--de praemssis", i.e.. of and concerning all matters in
dispute referred to the arbitrator, there is a presunption
that the award is conplete. The silence of the award as
regards the claimfor accounting nust therefore be taken to
be intended as a decision rejecting the claimto the relief.
| f the | ease were set aside because of techni ca
informality. it would not necessarily follow that the relief
of accounting was inplicit in the declaration of the
invalidity of the |ease. Non constat, the  anmount due on
taking an account has not been taken into account -adjusted
in making the other provisions of the award. ~Hence the
contention that the nature of the clains required a specific
adj udi cation is repell ed.

The silence of the arbitrator on the question of the /award
in the facts and circunstances of the case, on the  question
of future managenment of the d ass Conpany and his failure to
make any specific provision in regard to the managenment. did
not therefore |eave any lacuna as regards the rights —and
nust be taken to have left the right of the parties to  be
determned by the relevant general |aw applicable to the
managenent of the conpany.

The absence of any provision regarding the clainms of the
appel lants to relief fromthe respondents on the ground that
they m sappropriated the nmoney of the conpany is capable of
only one interpretation and that is that the arbitrator
rejected the clains.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 197 of 1961
Appeal by special |eave fromthe judgnents and decrees dated
January 29, 30, 1957 of the Calcutta H gh Court in Appeals
fromOiginal Orders Nos. 122 and 156 of 1956 respectively.
413

G S. Pathak, A N Sinha and P.K  Mikherjee, for the
appel | ants.

A.V Visnanat ha Sastri, B. RL. lyengar and S. N

nmukherj ee for the respondents.

1963. April 26. The judgnent of the Court was delivered by
AYYANGAR J.--This is an appeal by special |eave against the
judgrment of the Hgh Court of Calcutta affirmng the
decision of a Single judge of that Court refusing to set
aside the award of an arbitrator dated May 27, 1955.

One Hermendra Nat h Sen, father of the second appellant, died
intestate in 1929 leaving his wi dow Prentarangini Debi and 8
sons. /Respondents 1,2,3, 4, 6 and 7 are the brothers of the
2nd appel'l ant. The 5th respondent is the wdow of a
deceased ' brother who died in 1933 while the 8th respondent
is the wife of the 2nd respondent. The 1st appellant is the
wi fe of the 2nd appellant. The parties were governed by the
Dayabhaga School of H-ndu law. Herendra Nat h l eft
consi derable properties and on his death disputes arose
bet ween his several heirs but an agreenent dated January 31

1933 these were settled By then one of ‘the sons the husband
of the 5th respondent had died | eaving a w dow (the b5th
respondent) and these viz., the widow, the 7 sons and the
wi dowed daughter-in-|law entered into this agreement by which
the properties |left by the deceased were partitioned anong
them Broadly stated, the agreenent specified the shares of
the 9 parties thereto as equal i.e., one ninth each, wth
however the two w dows being allotted their respective
shares for their [ife as for their maintenance. There was
also a provision that in regard to a glass factory the 2nd
appellant was to have a 5 annas share, the rest  of the

menber dividing the balance of the Il annas

414

(presumably because the 1st appellant’s noney went in for
the initial capital for starting the concern) till ~certain

specified contingencies occurred. Fresh disputes however,
arose between the parties and by a formal —agreenent dated
May 11, 1953, they set out those disputes between thensel ves
and agreed to refer the sane to the sole aribitration of Dr.
Radha Binode Pal -an eminent |awyer and jurist of Calcutta.
As the terms of reference have sone rel evance to the points
urged before us in the appeal it would be convenient to set
themout. It read :

"We the | undersigned hereby agree, First to

refer all disputes arising out of" or in
connection wth or inrelation to -the New
I ndi an G ass Wrks Ltd., i ncl udi ng the

management thereof and the acts of any of the
parties in respect of or in relation to or
arising out of the said Conpany, and for
future managenent t her eof i ncl udi ng t he
di spute regarding the alleged |l ease in favour
of R N Sen (7th respondent) and of the
all eged, prior leases in favour of AL N Sen
(2nd appellant) and F. N. Sen (6th respondent)
of the said Conpany’s business, the legality
and validity thereof and Secondly all disputes
what soever in relation to the joint properties
as per Schedul e hereunder witten or otherw se
whi ch were or are owned by the parties or sone
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of them to the sole-Arbitration of Dr. Radha
Bi node - Pal, Advocate. The said Arbitrator
is to enquire, ascertain and partition the
said joint properties. W agree that the,
said Dr. Radha Binode Pal would have sunmmary
powers and the award which would be made by
hi m woul d be final and conclusive and binding
upon the parties."

This was followed by a Schedule in which the joint
properties were specified and to this docunent all the
fam ly menbers affixed their signatures.

415

Before, however, the reference was submtted to the
arbitrator, the respondents nade an application to the Hi gh
Court of Calcutta on its original side on July 12., 1954
under s. 20 of the Indian Arbitration Act, 1940 for an order
directing the agreement to be filed into Court and for
making ~a reference to the arbitrator appointed by the
parties. Notices ~were issued to the appellants who were
i npl eaded as respondents to that application and after a
hearing, —an order was nade on Novenber 29, 1954 referring
the disputes set out in theagreement to the arbitrator
naned therein. The arbitrator entered on the reference on
January 16, 1955 and the parties thereafter filed statenents
of cases before himsetting out their respective clains and
contentions. Evidence was taken and counsel were heared and
thereafter’ the arbitrator pronounced his award on May 27,
1955. It is the validity of this ~award that is under
chall enge in these proceedings. W mght, nerely to clear
the ground, mention even at this stage that no ’m sconduct’
is alleged against the arbitrator but the main ground on
which the award is inmpugned is that it is inconplete.

The award is a | ong docunent and purports to decide al
the disputes which -had been referred to him It does not
set out the argunents or even the contentions urged by the
parties in regard -to any specific matter or even the
reasons for the particular deci si ons recor ded but
corresponds in formto what night for conveni ence be terned
a decree in a civil suit. The award was filed into Court on
June 29, 1955, and thereupon the appellants made an appli -
cation for setting it aside on various grounds the principal
of which was, as already indicated, that the award was
incomplete, in that all the disputes which had been referred
for arbitration had not been disposed of by .it. The
application cane on for hearing before a Ilearned Single
judge on the original side and it was dismssed on May 26,
1956, the
416
| earned judge directing a decree to be passed in terns of
the award. The appellants preferred two appeals one’' from
the order refusing to set aside the award and the other from
the decree in ternms thereof. These were heard and disposed
of by a comon judgnent dated January 29, 1957 ‘which
directed the dism ssal of the appeals and thereafter  they
applied for and obtained special |eave of this court and in
pursuance thereof the present appeal which is a consolidated
one against the judgnent in the two appeals in the High
Court has been filed.

Before the Hi gh Court a very | arge nunber of objections
were taken to the validity or legality of the award and they
have been el aborately considered and dealt with by the judge
of first instance and by the appellate Bench. Most  of
these, however, were not repeated before us and M. Pat hak-
| earned Counsel for the appellants intimated that he would
press only three of the grounds: (1) that all the disputes
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which had been referred to the arbitrator had not been
di sposed of by the award, and that for this reason the award
was inconplete and had to be set aside. He subnmitted that
there was this inconpleteness in respect of three natters
(a) the award had given no direction regarding the rendition
of accounts and profits with reference to a |ease of the
G ass Wrks Ltd., which the award had declared was invalid
and not binding on the Conpany in which all the shares were
owned by the parties, (b) the parties had specifically
required the arbitrator in their agreement of reference that
he should give directions as regards the future managenent
of the Gass Co.., but the award had failed to conmply wth
this request., (c) there was an allegation nmade in the
reference, and as regards which evidence was | ed before the
arbitrator, as to nisappropriation of noneys by the 6th
respondent . The arbitrator had not specified in his award
as to whether this-allegation of m sappropriation had been
417

made out or not, nor had he given any direction in regard to
the nmtter: These related to the head of objections
touching the inconpl eteness of theaward. (2) The second
ground urged was this : This award had directed that a piece
of land situated at Ketugramin the district of Burdwan be
allotted to the 7th respondent in trust for sale for neeting
the costs and charges of filing the award and other Court
proceedings in reference thereto and to distribute the
bal ance renmai ning after nmeeting the said costs and charges,
equal |y between hinself and 6 ot her naned. Learned Counse
urged that it was beyond the power of the arbitrator to have
created this trust of the property in dispute. (3) The
val ues of the several itens of property were specified in
the award and the division effected was on the basis of this
val uation. Learned Counsel urged that the arbitrator failed
in his duty in not valuing the properties himself but had
adopt ed the val ues suggested by one or other of the parties.

W shall now deal with these points. As however, we
consider that it is only the 1st ‘of the above points about
t he i ncompl et eness of the award t hat nerits any.

consideration and that the other two have really no
substance and it woul d be convenient first to-di spose of the
second and the third of the above points.

The trust created by the award to which point No. 2
relates is in the following terns. Cl ause 13 of the award
whi ch the rel evant cl ause runs :

"That the land at Ketugram Katwa in the

Di strict of Burdwan is allotted to Sr

Dhirendra Nath Sen, in trust for selling the

same to neet the costs and charges of filing

the award together with mnutes of the

arbitration pr oceedi ngs, deposi tions

and docunents to be filed in court “with the

award and to distribute the bal ance if

418

any, left after meeting the said costs —and

charges, equally anobngst hinself and the 6

ot her sons..."
and then the award proceeds to make provisions for the
contingency of the sale proceeds being insufficient. It was
submitted by |earned Counsel that the arbitrator had no
jurisdiction to create a trust in respect of property which
he was called upon to divide between the parties. Thi s
contention however proceeds on a misreading of what the
arbitrator had done, for he has done nothing of the sort
al | eged. He has nerely made provision for the payment of
the costs to be incurred in filing the award whi ch
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obviously, if it were a valid award, would have to be borne
by all the parties whose property was being divided under
the award and he had made provision just for that purpose
and had directed a division of the surplus sale proceeds
among the parties entitled to the property. VWen this
aspect of the matter was pointed out to | earned Counsel the
contention was not seriously maintained.

The third point about the arbitrator not havi ng
determ ned the values of the property hinmself has even |ess
nerit than the one we now di sposed of The minutes of the
proceedi ngs before the arbitrator were produced before the
court and those clearly showed that the estimated val ues of
the itens, as set out in the award, were those to which the
parties thenselves had agreed. The point, therefore, does
not call for any further consideration

Conmi ng next to the point regarding the in conpleteness
of the award, we shall deal first with the contention based
on the absence in the award of \a direction to account for
profits wth regard to a | ease of the Aass factory which
was declared void. The relevant facts relating to this
obj ection areas follows. Under the arbitration agreement
t he 1st

419
head of the disputes referred was this " "-disputes arising
out of or in connection with or in relation to the New
I ndian d ass Wirks Ltd. including the managenment thereof and
the acts of any of the parties in respect of or in relation
to or arising out of the said conpany”. This was anplified
in a statement filed before the-arbitrator on February 12,
1955 by the 1st appellant.
"Para 12. - Dhirendra Nath Sen, Phanindra Nath
Sen, Satyendra Nath Sen, Rabindra Nath Sen and
jitendra Nath Sen should render true ‘accounts
of their dealings wth the assets ‘and/or
properties of the said Conpany (New I ndian
G ass Wrks) and an-award be passed for 1y
share of the anpunt found due on accounting.

13. The al | eged leases in favour of Rabindra
Nath Sen and Phani ndra Nath Sen were fraud-
ulently nmade in order to defraud me. 1 <claim

for an adjudgnent that the said leases are
void and | pray for accounts, against the said
all eged |essees and an award for ny share of
the profits on accounting."
The arbitrator decided in paragraph 9 (c) of theaward  that
"the alleged | ease of the factory to Rabindra Nath Sen to be
declared void and to be of no binding effect on the Conpany
or on the shareholders." The award contai ned, - however, no
further direction ordering or refusing to order Rabindra
Nath Sen to account for the profits with regard to this
| ease declared void. The point that is now urged -is that
the award is inconplete, in that it has not followed up this
decl arati on or invalidity of the |ease by nmaking a
consequential order for accounting or by rejecting the claim
of the appellants to the accounting and for their share  of

the anounts found due on the taking of such accounts. The
| ear ned
420

Single judge on the original side as well as the appellate
Bench rejected this objection on the authority of an English
decision in Harrison v. Creswick (1), where Parke, B.,
delivering the judgrment of the court, stated
"The silence of the Arbitrator wupon t he
subject placed before him neans that the
Arbitrator has negatived such plea."
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It was subnmitted by M. Pathak that this decision had been
m sunderstood by the |earned judges of the H gh Court, and
that, in fact, it was an authority in his favour. The
contention urged before the Court of cormbn pleas as a
ground for setting aside the award was that the defendant
bad pl eaded a cross-claimbefore the arbitrator and that The
award bad granted the- plaintiff a decree for a certain sum
wi t hout specifically allow ng or negativing the defendant’s
cross claim Dealing with this objection Parke, B. who
spoke for the Court, observed
"The only question is whether the arbitrator
has not by his award inmpliedly, if not in
express terns, finally disposed of the matter.
The rule as laid down in the notes to Birks v.
Trippett i's, that, where an award professes to
be made de praem ssis 'Even where there is no
award of general releases, the silence of the
award as to sone of the matters submtted and
brought before the arbitrator, does not per se
prevent it frombeing a sufficient exercise of
the authority vested in himby the subm ssion
An award-is good, notw thstanding the arbit-
rator _has not nmade a distinct adjudiction on
each ~“or any of the several distinct matters
submitted to him provided that it does not
appear /that he has excluded any......... Wer e
an award is nmade de praenmissis, the presunp-
tion is, that the “arbitrator  intended to

di spose
(1) (1853) 118 E- R 1254.
421
finally of all the matters in difference; and
his award wll be held final, if by any

intendnment it can be nade so. The rule is
this where there is a further claim made by
the plaintiff, or a cross demand set up by the
defendant, and the award, professing to be
nmade of and concerning the matters referred,
is silent respecting such, further claim or
cr ossdenand, t he award anmount s to an
adjudiction that the plaintiff has DO such
further claim or that the defendant’s cross
demand is untenable : but where the matter so
set up from its nature requires to be
specifically adjudicated upon, nere silence
will not do."
It is this last sentence on which M. Pathak relies in
support of the subm ssion that in the case now before us
there was a need for the arbitrator to have rendered a
decision in express ternms accepting or rejecting the /claim
for the accounting and that a rejection of that claim could
not be inferred fromthe nere failure of the arbitrator to
deal with it. Learned Counsel pointed out that a case of a
cross demand or a cross claimw th which Parke, B. -was
dealing was quite different froman i ndependent claim such
as that for accounting nmade by the appellants in the present
case, for where a sum is decreed to a plaintiff it
necessarily involves the acceptance or rejection of the
cross claim made by the defendant but the position is
different where the claim nade stands on i ndependent
footing.

Before dealing with this point it is necessary to
enphasize certain basic positions. The first of them is
that a Court should approach an award with a desire’ ’to
support it, if that is reasonably possible, rather than to
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destroy it by calling it illegal (See Sal by v. Wiitbread and
Co., (1). Besides it is obvious that unless the reference
to arbitration specifically so requires the arbitrator is
not bound to deal with each

(1) [1917] 1 K B. 736, 748.

422
claim or matter separately, but can deliver a consolidated
awar d. The legal position is clear that unless SO

specifically required an award need not fornally express the

decision of the arbitrator on each matter of difference.

(Vide Re. Brown and The Croydon Canal Co. (1) and Jewel |l wv.

Christie (). Further, as parke, B. himself put it during

the course of argunents in Harrison v. Creswick (3) :
“"Unless the contrary appears the court wll
presune that the award di sposes finally of al
the matters in difference."

and to repeat a sentence from the extract quoted earlier
"Where ~an award is nmade de praemssis, the
presunption is, that the arbitrator intended

to dispose finally of all the matters in
difference ;and his award will be held final
if by any intendnment it can be nade so."
We shal |l approach the- argunment addressed to us in the |ight
of these considerations. Now the award opens wth a

par agraph which recites, after setting out the reference
"Whereas | have heard and duly considered al
the | allegations advanced, evidence adduced
before' ne regardi ng the respective cases of
the parties.........7.. | do hereby make and
publish. this, my award in witing as to al
the di sputes nentioned above."

It need hardly be added that the arbitration agreenent and

the statements filed extracts fromwhich we have 'set out

earlier were anong the docunments  incorporated wth this

award and included anobng the matters considered by the

arbitrator which

(1) (1839) 9 Ad. & EIl. 522-112 E/ R 1309.

(2) (1867], L.R 2 C P. 296

(3) [1853] 138 E.R 1254.

423

di sputes he intended to resolve by this award. The award,

therefore, on its face intended and purported s to decide

all the disputesr aised for this adjudication and therefore

the Court wll assume that he has Di, considered and

di sposed of every claimnade or defence raised. ~ Since the

award now inpugned or expressly states that it is made "de

pruem ssis,” i.e., of and concerning all the matters in
dispute referred to the arbitrator, there is a | presunption
that the award is conplete. In the circunstances the

principle of construction enunciated by Parke, B. /‘aptly
covers the case and the silence of the award as regards the
claim for accounting nust, therefore, be taken to be
i ntended as a decision rejecting the claimto that relief.
We shall next turn to the Subm ssion that the nature of
the claimhere made required a specific adjudication and the
appel | ant s were logically entitled to the relief of
accounting when once the | ease of the factory was declared
void and that viewed fromthat angle the award nust be
treated as inconplete as not expressly dealing with a |ega
consequence of the declaration granted. W do not consider
this contention sound, for two reasons : (1) If the |ease
were held to be void because of technical informality it
need not necessarily involve any accounting since accounting
postul ates, the |ease being for an inmproperly low rental.
If the | ease be set aside for such a reason, it would not
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necessarily follow that the relief of accounting was
implicit in the declaration of the invalidity of the |ease,
(2) Non constat, the ampunt due on taking on an accounting
has not been taken into account or adjusted in making the
ot her provisions of the award. This objection, there fore,
has to be repell ed.

The next item all eged as regards the inconpl eteness of
the award was the failure on the part of the arbitrator to
provide by his award, for the future
424
management of the New Indian dass Wrks Ltd. W consider
that there is no substance in this objection either The
award had declared the shares’ of the parties in the d ass
Conpany and by cl. 9 (b) had set aside the agreenents or
arrangenents put forward as regards the nanagenent of the
affairs of the conpany regardi ng whose validity and pro-
priety disputes had been raised. VWen those al | eged
agreements were set aside and declared not to be binding on
the parties, the |law would step in and the provisions of the
I ndi an « Conpani es” Act as regards the nmanagenent of the
busi ness ~and —affairs of  the conpany would cone into
operation, and the arbitrator may well have considered that
the provisions contained in the law of the land sufficient
to safeguard the interests of the shareholders. The silence
of the arbitrator in this regard and his failure to nmake any
specific provision therefor in regard to the managenent did
not therefore | eave any | acuna as regards the rights of the
parties to manage but nust be taken to have left the right
of the parties to be determ ned by the rel evant general |aw
applicable to the managenment ~of the conpany. If the
arbitrator considered that these provisions sufficiently
secured the rights of the parties and did not consider that
any special provision as regards this matter was needed the
award would be silent on that point and that mght @be the
expl anation for the state of affairs.

The [ ast of the points urged was that the award had not
referred to or decided the claimof the appellants to relief
fromthe respondents or sone of themon the ground 'that they
had m sappropriated the noneys of the conmpany  and were,
therefore, bound to bring the noney back into hotch potch
for division anbng the parties. The absence of any
provision in regard to this claimis capable only of one
interpretation and that is that arbitrator rejected the
claim It is, therefore, an instance where the silence  of
the award is a clear indication, having regard to

425
t he adj udi cati on being professedly conplete and de
praem ssis, that the claimin that respect was not upheld.

This would not render the award inconpl ete. We consi der
therefore that none of the three points urged in challenge
of the wvalidity of the award on the ground: of its

i nconpl et eness has any substance.
The appeal fails and is dism ssed with costs.




