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1. The validity of two pieces of subordinate |egislation,
one amendi ng the Foreigners (Tribunal) Oder, 1964 and the

ot her, the Foreigners (Tribunal) for Assan1crder, 2006 in the

context of an earlier decision rendered by this Court is the

guestion involved in these Wit Petitions filed under Article 32

of the Constitution of India by the petitioners.

2. Sar bananda Sonowal filed WP (C) No. 131 of 2000
under Article 32 of the Constitution of India against Union of
India and others for declaring sone of the provisions of the
Il'legal Mgrants (Determnation by Tribunals) Act, 1983 (for
short "the IMDT Act") as unconstitutional, null and void and a
consequent declaration that the Foreigners Act, 1946 (for

short "the 1946 Act’) and the Rul es made thereunder woul d

apply to the State of Assam The pleas raised in the said wit
petition found favour with a 3-Judge Bench of this Court in

the decision reported in [(2005) 5 SCC 665]. The said decision
is hereinafter referred to as Sonowal |. It was directed

t herein:

"84. In view of the discussion nade above, the

wit petition succeeds and is allowed with the

foll owi ng directions:

(1) The provisions of the Illegal Mgrants

(Determnation by Tribunals) Act, 1983 and

the Illegal Mgrants (Determnination by

Tri bunal s) Rules, 1984 are declared to be

ultra vires the Constitution and are struck

down.
(2) The Tribunals and the Appellate
Tri bunal s constituted under the Illega

M grants (Determination by Tribunals) Act,
1983 shall cease to function.
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(3) Al cases pending before the Tribunals
under the Illegal Mgrants (Determ nation by
Tri bunal s) Act, 1983 shall stand transferred
to the Tribunals constituted under the
Foreigners (Tribunals) Order, 1964 and
shal | be decided in the manner provided in
the Foreigners Act, the Rul es nade

t hereunder and the procedure prescribed
under the Foreigners (Tribunals) Order
1964.

(4) It will be open to the authorities to
initiate fresh proceedi ngs under the

Forei gners Act against all such persons
whose cases were not referred to the

Tri bunal s by the conpetent authority

whet her on account of the recommendati on
of the Screening Conmittee or any other
reason what soever.

(5) Al appeal's pending before the
Appel | ate Tribunal shall be deenmed to have
abat ed.

(6) The respondents are directed to
constitute sufficient nunmber of Tribunals
under the Foreigners (Tribunals) Order,
1964 to effectively deal with cases of

forei gners, who have illegally cone from
Bangl adesh or are illegally residing in
Assam "

The Court while issuing the aforenentioned
directions considered the provisions of the LMDT Act in great
detail vis-‘-vis, the duties and functions of the Centra
Government and other States in terms of Article 355 of the
Constitution of India and the problemof illegal mgration of
citizens of Bangladesh inter alia into the State of Assam and
the threat posed by it to the security of the nation

3. This Court opined that there was absolutely no
reason why the illegal mgrants coning-into the State of Assam
shoul d be treated differently fromthose who had migrated to
the other parts of the country having regard to the provisions
of the Citizenship Act, 1955 and the Foreigners (Tribunals)
Order 1964 (for short "the 1964 Order").

4. Subsequent to the said decision, instead of

i mpl enenting the directions therein, the Central Governnent
in exercise of its power under Section 3 of the 1946 Act nmade
an Order known as "the Foreigners (Tribunal) Anendnent

Order, 2006" (for short "the 2006 Order"), which was
published in the Oficial CGazette dated 10th February, 2006.
On 10th February, 2006, the Central Government amended the
1964 Order principally making the sane inapplicable to'the
State of Assam C ause 2 of the said Order reads thus:

“I'n the Foreigners (Tribunal) Order, 1964:-

(a) paragraph 1 shall be
renunber ed as sub- paragraph
(1) thereof and after sub-

par agraph (1) as so renunbered
the follow ng sub-paragraph
shal | be inserted, nanely:-

"(2) This Order shall apply to
the whol e of India except the
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State of Assam'

Thus by way of a subordinate |legislation th

e

directions issued by this Court in the earlier binding decision

to get all pending cases relating to alleged imm grants dec
by the Tribunal under the 1964 Order is sought to be nullif
It is done in spite of the reasoning in Sonowal | |eading t

i ded
i ed.
o the

directions issued therein. It nust be noted that the parent Act

st ands unanended.

5. I nstead of obeying the mandanus issued by t
Court essentially in the interests of national security and

his
to

preserve the denographic balance of a part of India, that is

Bharat, and inplementing the 1964 Order in Assamin letter
and spirit, the Authorities that be, have chosen to make th
1964 Order itself inapplicable to Assam \Wether the

aut hority that should be interested in the welfare of the
nation, its security and integrity, can do so in the |light
facts noticed and relied on in Sonowal | is the question?
the reply filed on behalf of the Union of India, after stat
some steps have been taken to-inplenent the directions of
this Court in the earlier wit petition, it is stated:

"In the meantime, Representations were

recei ved by the Government of India from

various organizations of Assam for providing

saf eguards for genuine Indian citizens either by

framing a new | aw or by anending the existing

provi sions. Apprehensi ons of

troubl e/victimzation of genuine citizens at the

hands of the specified authorities in the nane

of detection and deportation of foreigners was

expressed. "

Adequate facts, nay, no fact, is pleaded to justify such
apprehension. It is not explained how Indian citizens woul d
suffer if the 1964 Order is enforced. On the other hand,
stated in the reply itself in paragraph 2:

"I'n exercise of the powers conferred by Section
3 of the Foreigners Act, 1946, Foreigners
Tribunals ("Tribunal s") were set up in the
1960s under the Foreigners (Tribunal) Order
1964 in the State of Assamonly though the
Foreigners (Tribunal) Oder 1964 has all India
application and Tribunals can be set up in

ot her parts of the country. Under the
Foreigners (Tribunal) Order, 1964, the
procedure provided for disposal of questions
referred to the Tribunals was that the Tribuna
woul d serve upon the person, to whomthe
guestion relates, a copy of the main grounds
on which the person is alleged to be a

forei gner and reasonabl e opportunity was

provi ded for naking a representation and
produci ng evidence in defence. Such a person
was al so to be afforded personal hearing if so
desired. "

Not hi ng was al so shown at the time of arguments to persuade
us to cone to a conclusion that the 1964 O der worked
harshly on anyone who was sought to be proceeded agai nst
under the Foreigners Act and under that Order

The present exercise is therefore seen to be not a
conmendabl e attenpt to evade the directions issued by this

e

of the
In
i ng that

it is
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Court in the earlier round. That too, by way of subordinate

| egi sl ati on. Though, we would nornally desist from

conmenti ng, when the security of the nation is the issue as

hi ghl'i ghted in Sonowal I, we have to say that the bona fides of
the action | eaves sonmething to be desired. Although bona
fides on the part of authority vested with power to make

del egated legislation ordinarily is not a relevant factor, the
guestion is whether the manner in which it is sought to be
done is sufficient inlawto get rid of the judgnent of this Court
in Sonowal 1. After thus renmoving the 1964 Order fromthe
scene, the new Order of 2006 has been issued. Here also,
except the reason already set out, no particular reason is given
for making a departure fromthe existing procedure. It is
stated in paragraph 2(1) of the reply:

"On consideration of the representations,

provi sions of the Foreigners Act, 1946 and the

pecul i ar situation of Assam it was considered

necessary to have a separate procedure for the

Foreigners Tribunals in the State of Assam It

is pertinent to note that a separate procedure

for detection of foreigners has already been in

exi stence in Assamfor the last 40 years."

No facts or details are furnished in support. What is the
pecul iar situation/other than what is noticed in Sonowal | is
not expl ai ned.

6. Paragraph 2 of the 2006 Order provides for
constitution of tribunals in the follow ng terns:

"2. Constitution of Tribunals:- (1) The
Central Covernment or any authority specified
in this regard shall, by order, refer the
guestion as to whether a person is or is not
foreigner within the neani ng of he Foreigners
Act 1946 (31 of 1946) to a Tribunal to be
constituted for the purpose, for its opinion.

(2) The registering authority appointed
under sub-rule (1) of rule 16F of the

Citizenship Rules, 1956 shall refer to the

Tri bunal the question whether a person of

Indian origin conplies with any of the

requi renents under sub-section (3) of Section

6A of the Citizenship Act, 1955 (57 of 1955).

(3) The Tribunal shall consist of such
nunber of persons having judicial experience

as the Central Governnent may think fit to
appoi nt .

(4) Where the Tribunal consists of two or
nore nenbers, one of them shall be appointed
as the Chairman thereof.

(5) Till any Tribunal is constituted under
sub- paragraph (1), the Tribunal constituted
under the Foreigners (Tribunal) Oder, 1964
shall be deened to be Tribunals for the

pur poses of this Order."

Paragraph 3 refers to the procedure for disposal of questions
ari sing.

"3. Procedure for disposal of questions:- (1) The

Tri bunal upon receipt of a reference under sub-
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par agraph (1) of paragraph 2, shall consider

whet her there is sufficient ground for proceeding

and if the Tribunal is satisfied that basic facts are
prima facie established, it shall serve on the person
to whom the question relates, a copy of the main
grounds on which he is alleged to be a foreigner and
give hima reasonabl e opportunity of making a
representati on and produci ng evidence in support of
his case and after considering such evidence as my
be produced and after hearing such persons as my
desire to be heard, the Tribunal shall submt its
opinion to the officer or authority specified in this
behal f in the order of reference.

(2) The Tribunal” shall, before giving its opinion
on the question referred to in sub-paragraph (2) of
paragraph 2, give the person in respect of whomthe

opi nion'is sought, a reasonabl e opportunity to

represent his case

(3) Subj ect-to the provisions of this Oder, the
Tri bunal shall have power to regulate its own
procedure.”

The Tribunal in terns of paragraph 4 of the 2006
Order shall have the powers of a Civil Court while trying a suit
under the Code of Civil Procedure in respect of (i) summoning
and enforcing the attendance of any person and exani ni ng
himon oath; (ii) requiring the discovery and production of any
document; and (iii) issuing comm'ssions for the exam nation of
any witness.

7. Apart fromthe provisions of the Constitution of
India, the matter relating to determ nation of the question as
to whether a person is a foreigner or not is provided under the
1946 Act. The Central CGovernnent, in exercise of its power
conferred under the said Act, nade an Order known as the
Foreigners (Tribunals) Order, 1964.

Section 9 of the 1946 Act reads as under
"9. Burden of proof:-- If in any case not falling
under Section 8 any question arises with reference
to this Act or any order nmmde or direction given
t hereunder, whether any person is or is not a
foreigner or is or is not a foreigner of a particular
class or description the onus of proving that such
person is not a foreigner or is not a foreigner of such
particul ar class or description, as the case may! be,
shal I, notw t hstandi ng anything contained in the
I ndi an Evi dence Act, 1872 (1 of 1872), lie upon
such person."

Rule 3 of the 1964 Order provided the procedure for

di sposal of the question. The 1964 Order has now been nade
i napplicable to the State of Assam Despite a clear direction in
Sonowal | in regard to strict inplenentation of the equality

cl ause anmongst the mgrants from Bangal desh, the Centra
CGovernment made the 2006 Order which is applicable to the
State of Assam only.

8. The factual position that obtains is that as on 31st
Decenber, 2005, 14,947 cases were pendi ng before the

Foreigners Tribunals functioning in Assam and 29, 429

persons who came to Assam between 1st January, 1966 and
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24t h March, 1971 were identified as foreigners. As far as the
Tri bunal s set up under the | MDT Act were concerned, as on

12th July, 2005, 88,770 cases were pending and 12, 846

persons who canme into Assam after 25th March, 1971 were
declared as illegal migrants.

9. We shall first consider the validity of the
amendnment to the 1964 Order by notification No. GSR 57 (E)

dat ed New Del hi, the 10th February 2006 so as to nake it

i napplicable to the State of Assamin the context of prayer (A)
in WP. (C No. 119 of 2006. It has already been held in
Sonowal | that the special treatment sought to be nmeted out to
Assamis not justified and the extending of a special Act to
that territory alone is discrimnatory. The sane reasoning
applies on all fours tothe renoving of the 1964 Order fromthe
scene. Such rempval or such maki ng of the Order of 1964

i noperative to the State of Assam alone is discrimnatory and
is violative of Article 14 of the Constitution.

10. We have al ready poi nted out that no reasons are
given to justify such exclusion.” It was all the nore necessary
to do so in the light of the reasoning in Sonowal | and the
directions issued therein. 1t is hence found that the

notification making the 1964 Order inapplicable to Assam by
anmendi ng O ause 2 of the said Order is unreasonabl e and
arbitrary, violating Article 14 of the Constitution of I|ndia.

11. I n maki ng the 1964 O der inapplicable to Assam
al one, when the other States having boundaries with

Bangl adesh, are still expected to apply that Oder, the
respondents have acted arbitrarily and have not kept in mnd
the interests of the country as highlighted in Sonowal I. No

rati onal reason has been put forward to justify such a

separate treatnent for Assam especially in the context of the
report of the then CGovernor of Assam and the other facts

di scussed in the earlier decision and the earlier decision itself.
Therefore, the amendment brought about to the 1964 Order by
Notification G S.R 57 (E) dated New Del hi, the 10th February
2006 issued by the Governnment of India has to be held'to be
violative of Article 355 and Article 14 of the Constitution.  The
said Notification is struck down in ternms of prayer (a) in WP.
(Civil) No. 119 of 2006.

12. It is also seen to be an attenpt by way of a piece of
subordinate legislation to nullify the mandanus issued by this
Court. The parent Act remains in force and applicable. It i's

not open to the authority concerned to nullify the directions of
this Court by way of subordinate |egislation by making the

very 1964 Order inapplicable to the State of Assam especially
in the light of the reasoning in Sonowal I.

13. Thus, if the Order naking the 1964 Order to the
State of Assaminapplicable is found invalid, there is no
guestion of the 2006 Order being pronul gated to repl ace the
1964 Order. The attenpt has to be held to be still born
especially in the context of Sonowal | and the reasoning

t herein. The field continues to be occupied by the 1964 O der
and the 2006 Order cannot operate parallelly. Mor eover, the
2006 Order will fall on the basis of the reasoning in Sonowal 1I.

14. Though this is the position, out of deference to the
argunents raised before us, we will consider the challenge to
the 2006 Order independently.
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15. A conparative chart showi ng the changes brought
about in paragraphs 2 and 3 of the 1964 Order by reason of
the 2006 Order may be noticed as under

Cl ause

Forei gners (Tribunal s)

Order 1964

Foreigners (Tribunals

for Assan) Order 2006

2(1)

Constitution

of Tribunals

The Centra

CGovernment may by
order, refer the
guestion as to

whet her a person is

or is not a foreigner
wi t hi n't he neani ng of
the Foreigners Act,
1946 (31 of 1946) to a
Tribunal to be
constituted for the
purpose, for its
opi ni on.

The Centra

Gover nment or any
authority specified in
this regard shall, by
order, refer the
guestion as to whether
a personis or is not a
foreigner within the
meani ng of the

Forei gners Act, 1946
(31 of 1946) to a
Tribunal to be
constituted for the
purpose for its
opi ni on.

3(1)

Procedure

for disposa

of questions

The Tribunal shal
serve on the person
to whom t he question
rel ates, a copy of the
mai n grounds on

which he is alleged to
be a foreigner and
gi ve hima reasonabl e
opportunity of

making a
representati on and
produci ng evi dence in
support of his case
and after considering
such evi dence as may
be produced after
hearing such persons
as may deserve to be
heard, the Tribuna
shal | submit its
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opinion to the officer
or authority specified
in this behalf in the
order of reference.
The Tribunal upon
recei pt of a reference
under sub- paragraph
(1) of paragraph 2,
shal | consi der whet her
there is sufficient
ground for proceeding
and if the Tribunal is
satisfied that basic
facts are prima facie
established, it shal
serve on the person to
whom t he questi on

rel ates, a copy of the
mai n grounds on

which he is alleged to
be a foreigner and give
hi m a reasonabl e
opportunity of making
a representation and
produci ng evi dence/in
support of his case
and after considering
such evi dence as may
be produced and after
hearing such persons
as may desire to be
heard, the Tribuna
shal | subnmit its
opinion to the officer
or authority specified
in this behalf in the
order of reference.

The | earned Solicitor General appearing on behal f of

the Union of India and M. K K  Venugopal, |earned senior

counsel appearing on behalf of the State of Assam-subnitted

that the provisions of the 2006 Order had been brought into
existence only with a viewto give effect to the judgnment of this

Court in Sonowal I. It was contended that given the higher
degree of incursion of illegal mgrants into Assam when

conpared to other States of the Union and in view of the

speci al features, such a provision had to be brought in. It was

urged that whereas under the 1964 Order the Centra

Government mght or might not refer a matter to the Tri bunal
the sane has been made mandatory under the 2006 Order.
According to the | earned counsel, the Central Governnent
earlier had an option to refer a matter, but now it did not
have. Once, however, a reference is made to the Tribuna

wi t hout nmking any enquiry whatsoever, it would be for the
Tri bunal, which has a quasi-judicial function to perform to
determ ne the question as to whether a prinma facie case has
been made out for issuance of a show cause notice having
regard to the sufficiency or otherwi se of the grounds which
can be found out fromthe material placed before it. By
reason thereof, the burden of proof as specified under the
1946 Act is not diluted. The provisions of Article 21 of the
Constitution of India being applicable to a person who had
already set his feet in India he would be entitled to claim
conpli ance of the principles of natural justice which nay not
be necessary in respect of a person who has yet to enter the
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Indian territory.

16. Articles 5, 6 and 11 of the Constitution of India read
as under:
"5. CGtizenship at the comrencenent of
the Constitution.\027At the commrencenent of
this Constitution every person who has his
domicile in the territory of India and\027
(a) who was born in the territory of India; or
(b) ei t her of whose parents was born in the
territory of India; or
(c) who has been ordinarily resident in the
territory of India for not |less than five years
precedi ng such commencenent,
shall be a citizen of India.
6. Rights of citizenship of certain persons
who have mgrated to India from
Paki st an. V027Not wi t hst andi ng anything in
article 5, a person who has nigrated to the
territory of India fromthe territory now
i ncl uded i n Pakistan shall be deened to be a
citizen of India at the commencenent of this
Constitution if\027
(a) he or either of his parents or any of his
grand-parents was born in India as defined in
the CGovernment of India Act, 1935 (as
originally enacted); ‘and

(b) (1) in the case where such person has so
m grated before the nineteenth day of July,

1948, he has been ordinarily resident in the
territory of India since the date of his
nmgration, or

(ii) in the case where such person-has so

m grated on or after the nineteenth day of
July, 1948, he has been registered as a citizen
of India by an officer appointed in that behalf
by the Governnent of the Dominion of India on
an application nade by himtherefore to such

of ficer before the commencenent of this
Constitution in the formand manner

prescri bed by that Government:

Provi ded that no person shall be so registered
unl ess he has been resident in the territory of
India for at |least six nonths i mediately
preceding the date of his application
11. Parlianent to regulate the right of
citizenship by law. V027 Nothing in the foregoing
provisions of this Part shall derogate fromthe
power of Parlianment to nake any provision
with respect to the acquisition and term nation
of citizenship and all other matters relating to
citizenship."

17. The matter relating to illegal migration to Assam
finds place in clause (3) of Article 6-A of the Ctizenship Act.
It reads as under:

"(3) Subject to the provisions of sub-sections

(6) and (7), every person of Indian origin who

\ 027

(a) came to Assamon or after the 1st
day of January, 1966 but before the 25th
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day of March, 1971 fromthe specified
territory; and

(b) has, since the date of his entry into
Assam been ordinarily resident in

Assam and

(c) has been detected to be a foreigner
shal |l register hinself in accordance with the
rul es made by the Central Governnent in
this behal f under Section 18 with such
authority (hereafter in this sub-section
referred to as the registering authority) as
may be specified in such rules and if his
nane is included in any electoral roll for
any assenbly or parlianentary constituency
in force on the date of “such detection, his
name shall be del eted therefrom

Expl anation.\027I n-the case of every person
seeking regi stration under this sub-section
the opinion of the Tribunal constituted
under the Foreigners (Tribunals) Oder,
1964 hol ding such person to be a foreigner
shal | be deened to be sufficient proof of the
requi rement under clause (c) of this sub-
section and if any question arises as to
whet her such person conplies with any

ot her requirenment under this sub-section
the registering authority shall,\027

(i) if such opinion contains a finding

with respect to such other requirenent,
decide the question in conformty wth

such finding;

(ii) if such opinion does not contain a
finding with respect to such other

requi renent, refer the question to a

Tri bunal constituted under the said

Order having jurisdiction in accordance
with such rules as the Centra

CGovernment may nake in this behalf

under Section 18 and deci de the question

in conformity with the opinion received

on such reference."

The Foreigners Tribunal, it is said, has not been set
up in any other part of India except the State of  Assam A
different reginme, therefore, exists in Assamfromthe rest of the
country. If no tribunal has been established . in the rest of the
country, foreigners are identified by the executive machinery of
the State. Thus, the province of Assam only has been singl ed
out for adopting a different procedure. The problemin regard
to illegal migration faced by Assamis al so faced by other
States including the States of West Bengal, Tripura, etc. It is,
therefore, not in dispute that two different procedures have
been | aid down by the Central CGovernnent by issuing two
different notifications on the sane day.

18. This Court in Sonowal | pointed to:

(i) the CGovernor’s report mentioning a | arge influx of
Bangl adeshi s;

(ii) the failure of the I MDT Act especially because of the

burden of proof on those who alleged that a resident of
Assam was a foreigner;

(iii) the disinclination of the Government, for politica
reasons, to whol eheartedly enbark upon identification

and deportation of Bangl adeshis from Assam and
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(iv) devi sing an Act which had no teeth and which, instead
of helping the identification, was intended to defeat
i dentification.

Thi s Court opined:

(i) Section 9 of the 1946 Act regardi ng burden of proof is
basically on the sanme lines as the correspondi ng

provision is in UK and sone other Western nations

and i s based upon sound legal principle that the facts

which are peculiarly within the know edge of a person

shoul d prove it and not the party who avers the

negati ve.

(ii) Noting that the I MDT Act does not contain any
provision simlar to Section 9 of the 1946 Act as

regards burden of proof and after analysis of the

provi sions of the I'MDT Act and the Rul es made

t hereunder, this Court was of the view that the

provi sions thereof are very stringent as conpared to

the provisions of the 1946 Act or the 1964 O der.

(iii) The | MDT Act and the Rules made thereunder negate

the constitutional nmandate contained in Article 355 of

the Constitution of India and rmust be struck down.

(iv) There being no provision |ike Section 9 of the 1946 Act
regardi ng burden of proof in the |INMDT Act, the whole

conpl exi on of the case will change in favour of the

illegal mgrant. This right is not available to any other
person simlarly situated agai nst whom an order under

the 1946 Act may have been passed, if he is in any

part of India other than the State of Assam

(v) The provisions of the 1946 Act are far nore effective in
identification and deportation of foreigners who have
illegally crossed the international border and have

entered India without any authority of [aw and have no
authority to continue to remain. in India.

(vi) Since the classification nade whereby I MDT Act i s
nmade applicable only to the State of Assam has no

rati onal nexus with the policy and object of the Act, it

is clearly violative of Article 14 of the Constitution of
India and is liable to be struck down on this ground

al so.

(vii) The procedure under the 1946 Act and the 1964 Order
is just, fair and reasonabl e and does not offend any
constitutional provision.

(viii) Al cases pending before the Tribunals under the | MT
Act shall stand transferred to the Tribunals

constituted under the 1964 Order and shall be decided

in the manner provided in the 1946 Act, the Rules

nmade t hereunder and the procedure prescribed under

the 1964 Order.

(ix) The Union of India is directed to constitute sufficient
nunber of Tribunals under the 1964 Order to

effectively deal with cases of foreigners, who have

illegally come from Bangal desh or are illegally residing

in Assam

19. Whereas in terms of the 1964 Order the Centra
CGovernment al one could exercise its jurisdiction in the nmatter

of reference of the question as to whether a person is or is not

a foreigner, in terms of the 2006 Order, any other authority
specified in this behalf will also be entitled to do so. It may be
true that in terns of the 1964 Order whenever a conplaint is
received or if any material is collected by an authority of the
Central CGovernnment, an investigation therefor could have been
initiated. Only upon maeking such investigation or inquiry, the
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Central Government was required to forma prinma facie

opi nion for reference of the said question to the Tribunal. The
Tribunal on receipt of such a reference shall issue notice upon
the proceedee whereafter the burden of proof would Iie upon

him It may be true that by reason of paragraph 2 of the 2006
Order, the Central CGovernnent is now bound to refer the

guestion as to whether a personis or is not a foreigner. But, it
may not be correct to contend that only because it is bound to
nmake such reference, it would act nerely as a post office. The
Central Government or the authorities specified in this behalf
by reason of the provisions of the 2006 Order are not

precluded from naking an investigation or inquiry into a
conplaint received. It nmay receive a conplaint that a | arge
nunber of persons whose nanes have been di scl osed, are
foreigners. But, there cannot be any doubt whatsoever that a
prelimnary inquiry which may not be as intrusive as was
necessary in terns-of the 1964 Order nmust be held so as to
forman opinion as to whether there is any truth or substance

in the all'egations nmade in the conplaint.

20. The | earned Solicitor General does not state before
us that the Central Governnent in the changed scenario acts
nmerely as a post office. It would, therefore, be necessary that

some sort of application-of mnd woul d be necessary on the
part of the authorities of the Central Government.

21. Even in ternms of the 1964 Order, keeping in view
the provisions of the Constitution of 1ndia, the Citizenship Act
and the 1946 Act as interpreted by this Court in Sonowal 1, it

was the solemm duty of the Central Governnent to nake a
reference. A discretionary jurisdiction, however, was granted
to the Central Governnent only for the purpose of arriving at a
subj ective satisfaction.

22. By reason of the 2006 Order, the requirenent to
arrive at such satisfaction on the part of the Centra
Government, cannot be said to have been taken away, /in view

of the fact that expressions "by order" and "refer the question"
still exist in the statute and, thus, appropriate neaning
thereto shoul d be assigned. Bef ore a statutory authority
passes an order or makes a reference to a Tribunal

i ndi sputably, therefor a satisfaction is to be arrived at.
Whenever such a satisfaction is to be arrived at, which nust

be reflected in the order of reference, the sanme may be subject
to the principles of the judicial review Such a decision for
the purpose of making a reference is to be arrived at on the
basis of the available materials. To that extent, therefore,
application of mnd is necessary.

23. In The Barium Chemicals Ltd. and Another v. Sh
A.J. Rana and Others [(1972) 1 SCC 240], it was held:
"14. The words "considers it necessary"

postul ate that the authority concerned has

thought over the matter deliberately and with

care and it has been found necessary as a

result of such thinking to pass the order. The

di ctionary meaning of the word "consider" is

"to view attentively, to survey, examn ne,

i nspect (arch), to look attentively, to

contenmplate nentally, to think over, neditate

on, give heed to, take note of, to think

del i berately, bethink oneself, to reflect" (vide
Shorter Oxford Dictionary). According to Wrds

and Phrases \027 Pernmanent Edition Vol. 8-A "to
consider"” neans to think with care. It is also
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mentioned that to "consider” is to fix the mnd
upon with a view to careful exam nation; to
ponder; study; neditate upon, think or reflect
with care. It is therefore, manifest that carefu
t hi nki ng or due application of the mnd
regardi ng the necessity to obtain and exam ne
the docunents in question is sine qua non for
the nmaking of the order. |If the inmpugned order
were to show that there has been no carefu

t hi nking or proper application of the nmind as
to the necessity of obtaining and exani ni ng
the docunents specified in the order, the
essential requisite to the making of the order
woul d be held to be non-existent.

15. A necessary corollary of what has been
observed above is that nind has to be applied
with regard to the necessity to obtain and
exam ne all the docunments nmentioned in the
order. An application of the mnd with regard
to the necessity to obtain and exanine only a
few of the nany docunents nentioned in the
order, while there has been no such
application of mnd in respect of the remaining
documents, woul d not be sufficient conpliance
with the requirenents of the statute. If,
however, there has been consideration of the
matter regarding the necessity to obtai n and
exam ne all the docunents and an order is
passed thereafter, the Court would stay its
hand in the matter and woul d not substitute
its own opinion for that of the authority
concerned regarding the necessity to obtain

t he documents in question."”

The said principle has been reiterated in Kaiser-1I-

H nd (P) Ltd. v. National Textile Corpn. (Maharashtra North)
Ltd., [(2002) 8 SCC 182] in the follow ng terns:
"14. In view of the aforesaid requirenents,

bef ore obtai ning the assent of the President,
the State Governnent has to point out that the
| aw made by the State Legislature is in respect
of one of the matters enunerated in the
Concurrent List by mentioning entry/entries of
the Concurrent List and that it contains

provi sion or provisions repugnant to the | aw
made by Parliament or existing | aw. Further

the words "reserved for consideration"” would
definitely indicate that there should be active
application of mind by the President to the
repugnancy pointed out between the proposed
State law and the earlier | aw made by
Parliament and the necessity of having such a
law, in the facts and circunmstances of the
matter, which is repugnant to a | aw enacted by
Parlianment prevailing in a State. The word
"consi deration” would manifest that after
careful thinking over and due application of

m nd regardi ng the necessity of having State

| aw whi ch is repugnant to the | aw nade by
Parlianment, the President nmay grant assent\005"

Yet again in State (Anti-Corruption Branch), Covt.

NCT of Del hi and Another v. Dr. R C. Anand and Anot her

of
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[ (2004) 4 SCC 615], as regards necessity for application of
mnd for grant of sanction, this Court opined:

"The validity of the sanction would, therefore,
depend upon the material placed before the
sanctioning authority and the fact that all the
rel evant facts, material and evidence including
the transcript of the tape record have been
consi dered by the sanctioning authority.

Consi deration inplies application of nmind. The
order of sanction must ex facie disclose that
the sanctioning authority had considered the
evi dence and other material placed before it.
This fact can al so be established by extrinsic
evi dence by placing therelevant files before the
Court to show that all relevant facts were
consi dered by the sanctioning authority. (See
Jaswant Siingh v. State of Punjab and State of

Bi har v. P.P. Sharnma)"

Subm ssi-on of ‘the | earned counsel to the effect that
the Central CGovernment could reject a |arge number of
applications which would render the entire process ineffective
cannot be accepted. The bounden duties of the Centra
CGovernment are replete in the Constitution of India and the
statutory provisions, reference whereto has been nade in
detail by this Court in Sonowal |

24. It may be true that while interpreting the provisions
of the Act, the changes made in the expression will have to be

taken into consideration; but, while doing so, the burden of

the Central Government cannot, in our opinion, be thrown on

the Tri bunal

25. In Sonowal 1, this Court has noticed the lack of wll
on the part of the Central Governnent to proceed agai nst the
forei gners.

26. The Central Governnent may not for the said
purpose retain a discretion in its own hands but by reason
thereof it cannot also refuse to performits duties to nake

i nvestigation in the matter for the purpose of rendition of
proper assistance to the Tribunal for determining the question
After all the duty to protect the State and the nation from
aggression rests with the Central Governnent.

27. Even assumng that it is inperative on the part of
the Central Governnent to refer the question w thout naking

an investigation, the Order does not debar the said authority
to place its view point while referring a matter to-the Tribunal

28. There is an inherent danger if it is to be concluded
that the Central CGovernment would act as a post office. For

the said purpose, we may consi der the question froma

di fferent angle.

29. If a conplaint is made and the Central Governnent
merely forwards it, there will be no material before the
Tribunal on the basis of which it would be able to determ ne
whet her sufficient ground for proceeding with the matter

exists or not. |If on the basis of such a conplaint, the Tribuna
comes to a conclusion that there is no sufficient ground, it wll
have no other option having regard to the phraseol ogy used in

par agraph 3 of the 2006 Order to dism ss the sane. But, if
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the Tribunal is fornulating the ground so as to enable it to
conmuni cate the same to the alleged foreigner, the Tribuna
woul d be able to proceed nethodol ogi cal ly.

30. It is not in dispute that whereas in terns of the
1964 Order the entire burden was on the alleged foreigner; by
reason of the 2006 Order, the proceeding before the Tribuna
would be in tw parts. Firstly, the Tribunal will have no other
option but to apply its mind to the naterials on record to
enable itself to arrive at a conclusion as to whether there
exi sts any sufficient ground for proceeding in the nmatter. For
the said purpose, not only a satisfaction is required to be
arrived at by the Tribunal but the basic facts in respect thereof
are required to be prima facie established. The statute is
silent as to on what basis such basic facts are required to be
established. No criterion-has been |aid down therefor. At that
juncture, the Tribunal pay not have any assi stance of any
ot her authority. Ex facie, the Tribunal would have to take the
entire burdenupon itself.

31. It is one thing to say that a statutory Tribuna
before issuing a notice must satisfy itself as regards the

exi stence of a prima facie case but it is another thing to say
that before it issues a notice the basic facts have to be prim
facie established. 'The expression "establish" has a definite
connot at i on.

I n'P. Ramanat ha Aiyar’s Advanced Law Lexicon, 3rd
edition, it has been observed:

"For the purpose of Art. 30(1) the word
"establish’ means "to bring into existence."

Such establishnment of basic facts ex facie would be
contrary to the provisions of Section 9 of the 1946 Act.

32. The procedure laid down in paragraph 3 of the 1964
Order ensures that the burden of proving that he was a citizen
was on the alleged illegal immgrant. Section 9 of the 1946 Act

is based on a sound principle of law. It is also recognized by
the I ndian Evidence Act in the form of Section 106 thereof-

The evidence required for deciding as to whether a person is or
is not a foreigner are necessarily within the persona

know edge of the person concerned.

33. We may notice that this Court categorically opined
that the procedure under the 1946 Act and the Rul es were just

and fair and did not offend any constitutional provision, while
issuing a direction that the Tribunals under the |MDT Act

woul d not function and the matter shoul d be adjudicated

upon in ternms of the provisions of the 1946 Act and the Rul es
thereunder. By reason of the inpugned Order the Centra

CGovernment has created tribunals only for Assam and for no

ot her part of the country.

34. It may be true that different procedure has to be
applied in regard to a person who is still in the foreign soil and
those who are in the Indian territory as has been held in
[ Shaughnessy, District Director of Immgration and
Naturalization v. United States ex rel. Mezei, 345 US 206 and
Suprenme Court of the United States Kestutis Zadvydas v.

Christine G Davis and Imm gration and Naturalization
Service, 533 US 678], whereupon M. Venugopal placed

strong reliance, but the said question does not arise in the
i nstant case.
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35. Principle of Natural Justice, indisputably is required
to be conplied with before a Tribunal passes an order of

deportation. The 1946 Act and the Orders framed thereunder

contain inbuilt procedure. The procedures |laid down therein

are fair and reasonable. Only because, the burden of proof is

on the proceedee, the sane by itself would not nmean that the

procedure is ultra vires; the provisions of Article 21 of the
Constitution of India. Article 21 would not be offended if the
procedure is fair and reasonable.

36. In Sonowal 1, a singular contention based on
applicability of Article 21 of the Constitution of India has been
negatived by this Court stating:

"73. It is not possible toaccept the subnission
made. The view taken by this Court is that in a
crimnal trial where a person is prosecuted

and puni shed for comm ssion of a crine and

may thus be deprived of his life or liberty, it is
not enough that he is prosecuted in

accordance with the procedure prescribed by

l aw but the procedure should be such which is
just, fair and reasonable. This principle can
have no application here for the obvious

reason that in the matter of identification of a
forei gner and his deportation, he is not being
deprived of his life or personal liberty. The
deportati on proceedings are not proceedings

for prosecution where a nman rmay be convicted

or sentenced. The Foreigners Act and the
Foreigners (Tribunals) Order, 1964 are
applicable to whole of India and even'to the
State of Assam for identification of foreigners
who have entered Assam between 1-1-1966

and 24-3-1971 in view of the l'anguage used in
Section 6-A of the Citizenship Act. It is,
therefore, not open to the Union of India or the
State of Assamor for that matter anyone to
contend that the procedure prescribed in the

af oresai d enactnent is not just, fair and
reasonabl e and thus violative of Article 21 of
the Constitution. In our opinion, the procedure
under the Foreigners Act and the Foreigners
(Tribunals) Order, 1964 is just, fair and
reasonabl e and does not offend any
constitutional provision."

37. Anot her aspect of the matter cannot al so be | ost
sight of. The 2006 Order is a subordinate |egislation. It
cannot, thus, violate a substantive | aw made by the

Par | i ament .

I n Keral a Sanst hana Chet hu Thozhilali Union v.
State of Kerala & Os. [(2006) 3 SCALE 534], this Court
observed

"Arule is not only required to be made in
conformity with the provisions of the Act
whereunder it is nade, but the sane nmust be
in conformty with the provisions of any other
Act, as a subordinate |egislation cannot be
viol ative of any plenary |egislation nade by the
Parliament or the State Legislature.”
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It was further stated

"The Rules in terns of sub-section (1) of
Section 29 of the Act, thus, could be franed
only for the purpose of carrying out the
provi sions of the Act. Both the power to frane
rul es and the power to inpose terns and
conditions are, therefore, subject to the
provi sions of the Act. They must conformto
the legislative policy. They must not be
contrary to the other provisions of the Act.
They must not be framed in contravention of
the constitutional or statutory schene.

I n Ashok Lanka and Another v. Rish
Dixit and Gthers [(2005) 5 SCC 598], it was
hel d:

"\ 005 W ‘are not oblivious of the fact that
frami ng of rules is not an executive act

but a legislative act; but there cannot be
any doubt whatsoever that such

subordinate | egi sl ation nust be framed
strictly in consonance with the |egislative
intent as reflected in the rul e-maki ng
power contained in Section 62 of the Act."

I n Bonbay Dyeing & Mg. Co. Ltd. v.
Bonbay Environnmental Action Goup & Os.
[ 2006 (3) SCALE 1], this Court has stated the
law in the follow ng terns:

"A policy decision, as is well known,
shoul d not be lightly interfered with but it
is difficult to accept the subm ssions
made on behal f of the |earned counse
appearing on behal f of the Appel l'ants

that the courts cannot exercise their
power of judicial review at all. By reason
of any | egislation whether enacted by the
| egi sl ature or by way of subordinate

| egislation, the State gives effect to its
| egi slative policy. Such legislation
however, must not be ultra vires the
Constitution. A subordinate |egislation
apart frombeing intra vires the
Constitution, should not also be ultra
vires the parent Act under which it has
been nade. A subordinate legislation, it
is trite, nust be reasonable and in
consonance with the legislative policy as
al so give effect to the purport and object
of the Act and in good faith."

In Craies on Statute Law, 7th edition, it is
stated at page 297:

"The initial difference between

subordinate |l egislation (of the kind dealt
with in this chapter) and statute law lies
in the fact that a subordi nate | aw naki ng
body is bound by the ternms of its

del egated or derived authority, and that
courts of law, as a general rule, will not
give effect to the rules, etc., thus made,
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unl ess satisfied that all the conditions
precedent to the validity of the rul es have
been fulfilled. The validity of statutes
cannot be canvassed by the courts, the
validity of delegated legislation as a
general rule can be. The courts therefore
(1) will require due proof that the rules
have been nade and promul gated in
accordance with the statutory authority,
unl ess the statute directs themto be
judicially noticed; (2) in the absence of
express statutory provision to the
contrary, may inquire whether the rule-
nmaki ng power has been exercised in
accordance with the provisions of the
statute by which it is created, either with
respect to the procedure adopted, the
form or substance of the regul ation, or
the sanction, if any, attached to the
regul ation : and it follows that the court
may reject as-invalid and ultra vires a
regul ation which fails to conply with the
statutory essentials."”

[ See al so Vasu ' Dev Singh & Os. v. Union of India & Os.,

2006 (11) SCALE 108]

38. In Sonowal |, referring to R wv. Oiver, (1943) 2 A

ER 800 and WIlianms v. Russel, (1993) 149 LT 190, it was
noti ced

"30. In R v. diver the accused was charged
with having sold sugar as a whol esal e sell er

wi t hout the necessary licence. It was held that
whet her the accused had a |licence was a fact
peculiarly within his own know edge and proof
of the fact that he had a |icencelay upon him
It was further held that in the circunstances
of the case the prosecuti on was under no
necessity to give prima facie evidence of non-
exi stence of a licence. In this case reference is
made to sone earlier decisions and it wll be
useful to notice the same. In R v. Turner the
| ear ned Judge observed as follows: (Al ER

p. 715 D)

"I have al ways understood it to be a

general rule that if a negative avernent be
made by one party, which is peculiarly

within the knowl edge of the other, the party
wi t hi n whose knowl edge it |ies, and who
asserts the affirmative is to prove it and not
he who avers the negative."

31. In WIlliams v. Russel the | earned Judge
hel d as under:

"On the principle laid down in R v.

Turner and numerous ot her cases where it

is an offence to do an act w thout |lawfu
authority, the person who sets up the |awfu
authority must prove it and the prosecution
need not prove the absence of |awfu
authority. | think the onus of the negative
averment in this case was on the accused to
prove the possession of the policy required
by the statute.”
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There cannot, however, be any doubt what soever
that adequate care should be taken to see that no genui ne
citizen of Indiais throwm out of the country. A person who
claims hinself to be a citizen of India in terms of the
Constitution of India or the Citizenship Act is entitled to al
saf eguards both substantive and procedural provided for
therein to show that he is a citizen

39. Status of a person, however, is determ ned
according to statute. The Evidence Act of our country has
made provisions as regards ’'burden of proof’. Different

statutes also |lay down as to how and in what manner burden

is to be discharged. Even sone penal statutes contain

provi sions that burden of proof shall be on the accused. Only
because burden of proof under certain situations is placed on
the accused, the sanme woul d not-nean that he is deprived of
the procedural safeguard.

I'n Hten Pal Dalal v. Bratindranath Banerjee [(2001)
6 SCC 16], this Court categorically opined

"\ 005Pr esunpti ons are rul es of evidence and do
not conflict with the presunption of innocence,
because by the latter, all that is neant is that
the prosecution is obliged to prove the case
agai nst the accused beyond reasonabl e doubt.

The obligation on the prosecution may be

di scharged with the hel p of presunptions of

l aw or fact unless the accused adduces

evi dence showi ng the reasonable possibility of
the non-exi stence of the presuned fact.

23. In other words, provided the facts required
to formthe basis of a presunption of |aw exist,
no discretion is left with the court but to draw
the statutory concl usion, but this does not
precl ude the person agai nst whom t he
presunption is drawn fromrebutting it and
proving the contrary. A fact is said to be
proved when,

"after considering the matters before it,

the court either believes it to exist, or
considers its existence so probable that a
prudent man ought, under the

circunst ances of the particular case, to

act upon the supposition that it exists"

Therefore, the rebuttal does not have to be
concl usi vely established but such evidence
nmust be adduced before the court in support
of the defence that the court nust either
bel i eve the defence to exist or consider its
exi stence to be reasonably probable, the
standard of reasonability being that of the

“prudent man"".

Mor eover, there exists a difference between a
burden of proof and onus of proof.
In Anil Rishi v. Gurbaksh Singh [2006 (5) SCALE
153], this Court observed
"There is another aspect of the matter
whi ch shoul d be borne in mnd. A distinction
exi sts between a burden of proof and onus of
proof. The right to begin follows onus
pr obandi . It assunmes inmportance in the early
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stage of a case. The question of onus of proof
has greater force, where the question is which
party is to begin. Burden of proof is used in
three ways : (i) to indicate the duty of bringing
forward evidence in support of a proposition at
the beginning or later; (ii) to nmake that of
establ i shing a proposition as against al

counter evidence; and (iii) an indiscrimnate

use in which it may nean either or both of the
others. The elenentary rule is Section 101 is
inflexible. In terms of Section 102 the initia
onus is always on the plaintiff and if he

di scharges that onus and nakes out a case

which entitles himto a relief, the onus shifts to
the defendant to prove those circunstances, if
any, which would disentitle the plaintiff to the
sanme. "

40. Having regard to the fact that the Tribunal in the
notice to be sent to the proceedee is required to set out the

mai n grounds; evidently the primary onus in relation thereto

woul d be on the State. However, once the Tribunal satisfied
itself about the exi'stence of grounds, the burden of proof

woul d be upon the proceedee.

41. In Sonowal 1, this Court clearly held that the burden
of proof would be upon the proceedee as he would be

possessi ng the necessary docunents to show that he is a

citizen not only within the neaning of the provisions of the
Constitution of India but also within the provisions of the
Citizenship Act.

It was stated:

"26. There is good and sound reason for

pl aci ng the burden of proof upon the person
concerned who asserts to be a citizen of a
particular country. In order to establish one’'s
citizenship, normally he nmay be required to

gi ve evidence of (i) his date of birth (ii) place of
birth (iii) name of his parents (iv) their place of
birth and citizenship. Sonetinmes the place

of birth of his grandparents may al so be

rel evant |ike under Section 6-A(1l)(d) of the
Citizenship Act. Al these facts would
necessarily be within the personal know edge

of the person concerned and not of the
authorities of the State. After he has given

evi dence on these points, the State authorities
can verify the facts and can then | ead evi dence
in rebuttal, if necessary. If the State
authorities dispute the claimof citizenship by
a person and assert that he is a foreigner, it
will not only be difficult but al nost inpossible
for themto first | ead evidence on the aforesaid
points. This is in accordance with the
underlying policy of Section 106 of the

Evi dence Act which says that when any fact is
especially within the know edge of any person
the burden of proving that fact is upon him"

The Court noticed that even in crimnal cases,
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under certain statutes, the burden of proof would be on the
accused.

42. For the aforementioned reasons also, in our
opi ni on, the inpugned subordinate | egislation cannot be
sustained as it does not the test of the reasoning in Sonowal 1.

43. In the face of the clear directions issued in Sonowal
I, it was for the Authority concerned to strength the Tribunals
under the 1964 Order and to nake themwork. |Instead of

doi ng so, the 2006 Order has been promulgated. It is not as if
the respondents have found the 1964 Order unworkable in the

State of Assam they have sinply refused to enforce that O der

in spite of directions in that behalf by this Court. It is not for
us to speculate on the reasons for this attitude. The earlier
decision in Sonowal , has referred to the relevant materials
showi ng that such uncontrolled inmmgration into the North-

Eastern States posed a threat to the integrity of the nation

VWhat was therefore called for was a strict inplenmentation of

the directions of this Court earlier issued in Sonowal |, so as to
ensure that illegal inmmgrants are sent out of the country,

while in spite of |apse of tinme, the Tribunals under the 1964
Order had not been strengthened as directed in Sonowal 1I.

Wy it was not so done, has not been nade clear by the

Central Governnment. We have to once again |ament with

Sonowal | that there/is a lack of will in the matter of ensuring
that illegal immgrants are sent out of the country.

44. I't \appears that the 2006 Order has been issued just
as a cover up for non.inplenentation of the directions of this
Court issued in Sonowal 1. The Order of 2006, in.our view, is
clearly unnecessary in the light of the 1946 Act and the Orders
made thereunder and the directions issued in Sonowal |. It

does not serve the purpose sought to be achieved by the 1946
Act or the Citizenship Act and the obligations cast on the
Central Covernment to protect the nation in ternms of Article
355 of the Constitution of India highlighted in Sonowal. W
have al so earlier struck down the repeal of the 1964 O der as
regards Assam The 2006 Order is therefore found to be

unr easonabl e and i ssued in an arbitrary exerci se-of power. It
requires to be quashed or declared invalid.

45. We therefore allow these Wit Petitions and quash
the 2006 order and the Foreigners (Tribunal) Amendnent

Order 2006 and direct the respondents to forthw th inpl enent

the directions issued by this Court in Sonowal |.~ No time limt
for inplenentation was fixed in Sonowal | with the hope that

the Central CGovernment woul d inplenent the directions

within a reasonable time. But now that it has not been done

and we do not find adequate reasons for justifying the non-

i npl enentation of the directions issued in Sonowal |, we direct
that the directions issued to the Union of India to constitute
sufficient nunber of Tribunals under the 1964 Order to
effectively deal with the cases of foreigners who have illegally
cone from Bangl adesh or are residing in Assam be

i npl enented with a period of four nonths fromthis date

46. The Wit Petitions are thus all owed with costs.
Counsel 's fees assessed at Rs. 25, 000/-.




