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The Judgrment of the Court was delivered by

R C. LAHOTI, J. A decree for eviction in a landlord-tenant litigation
uphol di ng availability of ground for eviction u/s 13(1)(g) of the Bonbay
Rents Hotel and Lodgi ng House Rates (Control) Act, 1947 (hereinafter 'the
Act’ for short) but denying the relief of eviction based on the finding on
i ssue as to conparative hardship withinthe neaning of Section 13(2) of the
Act is under challenge in this appeal by special |eave filed by the

appel I ant - I andl or d.

The suit prem ses are situated in the city of Pune and are described in
city survey as No. 573, Ravivarpet. The prem ses are the part of a building
having two wings and three floors, i.e. the ground floor and two upper
floors. The eastern wing is in the occupation of the |andlord-appellant.
The ground floor is used as a shop. The first and the second floor are used
as residence for the appellant and this famly. The western wing is in the
occupation of the tenant-respondent who runs a shop on the ground floor and
resides with his famly in the upper two floors. The appellant’s famly
consi sts of the appellant and his wi fe and four married sons, i.e. five
couples who live as joint fanm|ly. They have nine grand children, as stated
at the Bar during the course of hearing. The suit property was purchased by
the appellant in the year 1973. In the year 1982 the landlord initiated
proceedings in the court of Small Causes. Pune for recovery of possession
over the prem ses as also for recovery of arrears of rent and education
cess. The grounds on which the eviction was sought for were (i) default in
paynment of arrears, (ii) misuse of the tenancy prem ses, and (iili)
reasonabl e and bona fide requirement of the prem ses by the | andl ord for
occupation by himself and his fam |y nmenbers as residence in the upper
floors and for the business of two sons of the appellant on the ground
floor. The Trial Court held against the appellant on all the three ground
for eviction. In an appeal preferred by the landlord the Appellate Court
too held agai nst the appellant, upholding the findings of the Trial Court,
so far as the grounds of default in paynment of arrears and mi suse of the
tenancy premnises in concerned and on both the grounds confirmed the
findings of trial court. On the ground of requirenent, the Appellate Court
held that, so far as the upper two floors are concerned, reasonabl e and
bona fide requirement of the I andlord for occupation by hinself and his
famly menbers is made out and that the appellant woul d suffer great
hardship if the eviction is denied than the hardship which the tenant woul d
suffer in the event of eviction being ordered. So far as the ground fl oor
of the tenancy prem ses is concerned, the Appellate Court held that the
reasonabl e and bona fide requirenent of the landlord for running the

busi ness of his two sons in the tenancy prem ses is nade out but then the
tenant would suffer greater hardship if evicted fromthe ground fl oor
conpared with the hardship which the landlord would suffer in the event of
the eviction being denied. On these findings, the Appellate Court directed
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a decree for eviction being passed fromthe residential portion of the
tenance prenises, i.e. the first and second floors but denied the eviction
so far as the non-residential part of the tenancy prem ses, i.e. the ground
floor is concerned.

Feeling aggrieved by the decree of the Appellate Court, both the parties
filed wit petitions in the High Court. The Hi gh Court has di sm ssed both
the wit petitions and refused to interfere with the decree of the
Appel l ate Court. So far as the decree for eviction fromthe residentia
part of the prem ses is concerned, the same has achieved finality in view
of the tenant-respondent having not appeal ed there against. The |andlord
has persisted in his claimfor eviction fromnon-residential part of the
tenancy premi ses. This appeal by special leave is, therefore, confined to
the i ssue whether the decree for eviction should have been passed agai nst
the tenant-respondent fromthe non-residential part of the tenancy

prem ses, i.e. the ground floor also.

Cl ause (g) of sub-section (1) of Section 13 and sub-section (2) of Section
13 which are relevant for the purpose of this appeal are extracted and
repr oduced hereunder : -

13. Wen |l andlord may recover possession. (1) Notw t hstandi ng anythi ng
contained in this Act but subject to the provisions of sections 15 and 15A,
a landlord shall be entitled to recover possession of any premises if the
Court is satisfied-

XXX XXX
XXX

(g) that the prem ses are reasonably and bona fide required by the | andlord
for occupation by hinmself or by any person for whose benefit, the prenises
are held (or where the landlord is a trustee of a public charitable trust
that the premises are required for occupation for the purposes of the
trust;

XXX XXX XXX

(2) No decree for eviction shall be passed on the ground specified in
clause (g) of sub-section (1) if the Court is satisfied that, having regard
to all the circunstances of the case including the question whether other
reasonabl e accommmodation is avail able for the landlord or the tenant,
greater hardship woul d be caused by passing the decree than by refusing to
pass it.

Where the Court is satisfied that no hardship would be caused either to the
tenant or to the landlord by passing the decree in respect of a part of the
prem ses, the Court shall pass the decree in respect of such part only.

XXX XXX
XXX

The finding of fact arrived at by the Appellate Court ‘and sustained by the
H gh Court is that the landlord and the tenant are both engaged in cloth
busi ness, which is being run by the two in the respective ground fl oors of
the eastern and western wi ngs of the building. On the sons of the | andlord
havi ng come up in age, they have started the business of dealing in

el ectroni ¢ goods. As there was no ot her independent accommodati on avail abl e
for the business of electronic goods, the sane had to be commenced and
accommodated in the shop in which the cloth business was being al ready
carried on by the landlord. Thus the two businesses, both flourishing as
the evidence reveal s, have been squeezed into space of one shop. On the
date of the institution of the suit, the | andl ord-appellant and his second
son were | ooking after the cloth business while the el ectronic goods

busi ness was being | ooked after by the el dest and the third son of the
appel l ant. Although the two businesses are being run in the sanme prem ses,
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the landlord and his sons felt suffocated on account of inadequate space
for both the businesses. A pre-existing partition on the ground floor had
to be renoved and the entire ground floor in the occupation of the Iandlord
is being made use of for commercial activity and yet the space is
insufficient. In the electronic good shop, TV sets, refrigerators, washing
machi nes and other such itens are required to be kept and displayed as in a
show oom and for that purpose the avail able space is not enough. On these
facts, the finding as to genuine requirenment was arrived at by the
Appel |l ate Court and upheld by the Hi gh Court and rightly so in our opinion
The only question which now survives for decision is the exercise of

di scretion under sub-section (2) of Section 13 of the Act.

A perusal of the judgnent of the Appellate Court shows that the tenant has
been running his cloth shop.in the suit prem ses since the tinmes of his
father and is the only earning source of the tenant-respondent. The shop is
situated in a locality where nostly cloth shops are situated. The shop al so
carries sonme goodwill. On the contrary, the turnover of the cloth business,
so far as the landlord is concerned, is stated to be around 10-12 | akhs
rupees per year. The turnover of the electronics business is stated to be
around 7-8 lakhs rupees per year. The tenant’s evidence shows that he is
havi ng a lesser turnover and | esser business. The Hi gh Court opined that if
the tenant was to be vacated from his shop, he would be required to pay a
huge prem um of Rs. 4-5 | akhs for availing other suitable business prem ses
in the Kapadgunj locality where the suit shop is situated. On the abovesaid
facts and opinion, 'the question of conparative hardshi p has been answered
by the Appellate Court in favour of the tenant-respondent. The sane
reasoni ng has found favour with the H'gh Court al so.

A perusal of the schene of the Act, so far as the ground of reasonable and
bona fide requirement by the landlord for occupation of residential or non-
residential prem ses is concerned, shows that clause (g) of sub-section (1)
of Section 13 contenplates a decree for eviction being passed on proof of
availability of the ground according to law. In spite of a ground for
eviction u/s 13(1)(g) having been nade out, the Court nmay deny the relief

of eviction if the issue as to conparative hardship is answered agai nst the
l andl ord and in favour of the tenant. Thus in a way, Section 13(2) acts as
a proviso to Section 13(1)(g) the former having an overriding effect on the
|atter. The burden of proving availability of ground for eviction under
Section 13(1)(g) lies on the landlord; the burden of proving greater
hardship so as to deprive the |landl ord of his established right to seek
eviction lies on the tenant.

Sub-section (2) of Section 13 falls nore appropriately within the domain of
equi table or social justice. Section 13(2) obliges the Court, in spite of
the finding as to reasonabl e and genui ne requi renment havi ng been-arrived at
in favour of the landlord, to weigh in scal es placing the hardshi p which
woul d result to the landlord in case of denial of eviction in one bal ance
pan and the hardship likely to be suffered by the tenant in case of his
being evicted in the other and then find out judiciously which way the

bal ance tilts. An enpty trui smcannot be hardship. A failure of the

landl ord to make out a case for eviction under Section 13(1)(g) is not ‘a
hardship to landlord; so also on a case for eviction under Section 13(1)(9)
havi ng been nade out the fact that the tenant will be liable to be evicted
is not by itself hardship to tenant. A nere wi sh or desire of the |andlord
to acquire possession over the tenancy prem ses cannot be said to be bona
fide and reasonabl e requirenent. Requirenent inplies an el enent of
necessity. The necessity is a necessity without regard to the degree of
which it may be. For the purpose of Section 13(2) the degree of urgency or
the intensity of felt-need assunes significance. It is a judicious process
of finding out, as far as practicable, and then naking a conparative
neasure of the two degrees, which is involved in arriving at a finding on
conpar ati ve hardship.

The fam ly, the business background of the parties, the availability of
acconmmmodation with either parties or in the township, the extent of
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di reness or pressing nature of the need for eviction as against the dieness
of need or urge of the tenant to continue to occupy or cling to the tenance
prem ses, with reasons therefor, assume rel evance. The Court may keep in

vi ew how the things woul d take shape in a reasonably forseeable future in
either event. The conduct of the parties, their rmutual relationship my
also be relevant. In spite of the availability of ground for eviction being
| egal | y sustainable, for the purpose of deciding the issue as to
conparative hardship, the Court may take into consideration availability of
such other premises with the |andlord, which though not necessarily
alternative to the suit premises, may still be available to acconmmpdate the
proven requi rement of the |andlord. The fact that the tenant could have had
shifted to other prem ses or has mssed the opportunity of availing
occupation of their premses or is likely to part with possession over

ot her prem ses whereto his business can be or could have been shifted are
all relevant factors for the purpose of Section 13(2) though may not be

rel evant for the purpose of Section 13(1)(g). These are illustrative
factor, incapable of being listed fully and precisely, which enter into the
t hi nki ng process | eading to formul ati on of opinion on comparative hardship

The provi'sions of the Act do not bar a partial eviction being ordered-
rather contenplate a partial eviction specifically-which would of course
depend on answer to the question-whether it would be enough to dislodge the
tenant fromonly a part of the prem ses in his possession, and to what
extent, to satisfy the proved requirenent of the landl ord associated with
consi deration of conparative hardship? If the Court is satisfied that the
ends of justice would be net if the tenant i's not called upon to vacate the
entire tenancy prem ses but only a part of it, then the Court nay order
partial eviction so that the requirenent of the landlord is satisfied and
the tenant is also not deprived of his running business activity. |nasmuch
as Section 13(2) entails the consequence of the |andlord being denied
decree of eviction, wholly or partly in spite of his having proved
reasonabl e and bona fide requirenment w thin the nmeaning of Section 13(l)
(g), the burden of proving availability of grounds u/s 13(2) of the Act is
on the tenant. It is expected of the parties to raise necessary pleadings,
and the Court to frame an issue based on the pleadings so as to enable
parties to adduce evi dence and bring on record such relevant material as
woul d enabl e the Court form ng an opinion on the issue as to conparative
hardshi p and consistently with such finding whether a partial eviction
could nmeet the ends of justice. Even.if no issue has been franmed, the Court
may di scharge its duty by taking into consideration such naterial as may be
avai |l abl e on record.

The Act does not |ay down any guidelines or rel evant factors based whereon
the question of conparative hardship is to be decided. Aslight indication
is given in the first para of Section 13(2) that regard nust be had to (i)
all the circunmstances of the case, (ii) including the question whether

ot her reasonabl e accommpdation is available for the landlord or the tenant.
The expression ’'other reasonabl e acconmpdati on™ as enpl oyed here does not
nmean an accomuodation suitable in all respects as the suit acconmpdati on
is. The Legislalture has chosen it appropriate to | eave the deterni nation
of issue on sound discretion of the Court.

In Mst. Bega Begum and Ors. v. Abdul Ahad Khan (dead) by Lrs. Os., [1979]
1 SCC 273 pari materia provision contained in J & K Rent Act-cane up for
the consideration of this Court. It was observed that it is no doubt true

that the tenant will have to be ousted fromthe house if a decree for
eviction is passed but such an event woul d happen whenever a decree for
eviction is passed and nerely because the tenant will be ousted fromthe

prem ses where he was running his activity cannot, by itself, be considered
to be a hardship and be a valid ground for refusing the |l andlord a decree
for eviction. In deciding the extent of the hardship, each party has to
prove its relative advantages or disadvantages and the entire onus cannot
be thrown on plaintiffs to prove that |esser disadvantages will be suffered
by the defendants and that they were renedi abl e. The owner of the property
cannot be denied eviction and conpelled to live poorly nerely to enable the
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tenants to carry on their flourishing business activity at the cost of the
| andl ord. The fact that there is no other neans for the landlord to augnent
his incone except by getting the tenancy prem ses vacated conpared agai nst
the conduct of the tenant who having obtained the prenises for a fixed
nunber of years has overstayed and enjoyed the prem ses for a | ong period
of time are relevant factors not to deprive the landlord fromthe
possessi on over the tenancy prem ses and recording a finding of no equity
in favour of the tenants continuing in possession any further. If the
tenants prove that they will not be able to get any accommpdati on anywhere
in the city that may be a relevant consideration. However, the tenant
cannot insist on getting an alternative acconmodati on of a simlar nature
in the same locality because that will be asking for the inpossible. What
are to be weighed as relevant factors are the conparative inconvenience,

| oss, troubl e and prejudice.

In Piper v. Harvery, (1958) 1 All.E R 454, the issue as to conparative
hardshi p arose for the considerati on of Court of Appeals under the Rent

Act, 1957. Lord Denning opined: "Wien | ook at all the evidence in this
case and see the strong case of hardship which the |andlord put forward,
and when | see that the tenant did not give any evidence of any attenpts
made by himto find other accomvodation, to | ook for another house, either
to buy or torent, it seenms to nme that there is only one reasonable
conclusion to be arrived at, and this is that the tenant did not prove (and
the burden is on himto prove) the case of greater hardship.” Hudson, L.J.,
opi ned: "The tenant has not been able to say anything nore than the m ni num
whi ch every tenant can say, nanely, that he has in fact been in occupation
of the bungal ow, and that he has not at the nonent any other place to go
to. He has not, however, sought to prove anything additional to that by way
of hardship, such as unsucessful ‘attenpts to find other accommpdation, or

i ndeed, to raise the question of his relative financial inconpetence as
conpared with the landlord.” On such state of the case, the Court answered
the issue as to conparative hardship against the tenant and ordered his

evi ction.

The | earned counsel for the appellant submtted that the statutory
obligation case on the Court to weigh and assess the conparative hardship
has not been properly discharged and that has caused prejudiced to the
appel lant. It was pointed out that the burden which lay on the tenant has
been wrongly cast on the appellant as the H gh Court has expressed during
the course of its judgment that the appellant has adduced no- evidence to
show t hat shops were available in the locality where the tenant coul d shift
on vacating the suit premses. It was al so pointed out that the Appellate
Court and the High Court have conpletely failed to exam ne whet her at | east
a partial eviction fromthe tenancy prenises coul d have been ordered. It
has conme in the evidence that sonme portions of the ground floor are being
used by the respondent as godown and for storing waste material, the area
whereof is approximtely 300 sq. feet as per the site plan avail able on
record. In view of the case for eviction u/s 13(1)(g) having been made out
by the landlord, if the tenant woul d have been directed to be evicted at

| east fromthe portions shown as 'godown’ and 'waste nmaterial’ in the plan
whi ch portion of the premises has not been in use of business of the
tenant, the tenant woul d not have suffered any prejudice or hardship or at
| east not nuch thereof. We find merit in the subm ssion so made.

In the peculiar facts and circunstances of this case, weare inclined to
have a specific finding being arrived at by the Appellate Court to neet the
ends of justice.

The appeal is partly allowed. The judgnment and decree of the Appellate
Court and upheld by the Hi gh Court, to the extent to which eviction from
the non-residential premises (i.e. ground floor) has been denied to the
appel lant, is set aside. The case is sent back to the Appellate Court. The
Appel |l ate Court shall franme the foll ow ng issues :-

(i) Wether the defendant-tenant would suffer greater hardship in the event
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of being evicted than the hardship which the plaintiff-1landlord would
suffer in the event of eviction being denied?

(ii) Whether in the facts and circunstances of the case, a partial eviction
woul d neet the ends of justice and, if so, to what extent?

The Appellate Court may record the findings on the abovesaid i ssues on the
material already available on record and after hearing the parties. If the
Appel l ate Court feels that the material already available on record is not
enough to arrive at findings on the abovesaid issues, the parties may be

af forded an opportunity of adduci ng additional evidence. In the latter

case, the parties shall adduce evidence in a time bound progranme. The
proceedi ngs shall be conpleted as expeditiously as possible and in any case
within a period of four nonths fromthe date of conmunication of this

or der.

No order as to the-costs of this appeal




