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This appeal is filed by the appellant who was
convi cted by the Sessions Judge, Beed in Sessions Case
No. 17 of 1999 decided on July 25, 2000 and confirmed
by the Hi gh Court of Judicature at Bombay (Aurangabad
Bench) on Cctober 17, 2005 in Crimnal Appeal No. 348
of 2000 for an offence puni shabl e under Secti on 302 of
the Indian Penal Code ('IPC for short).

The prosecution case agai nst the appellant was
that Halimabi, daughter of PW 2\027Shai kh Bademi yan,
resi dent of Mandul a, Taluka Georai was nmarried to one
Shai kh Latif of Beed one year prior to the incident which
took place on August 13, 1998. After the marriage, the
deceased Hal i mabi came to reside at her matrinonia
hone situated at Momi npura of vill age Beed. She was
residing in the said house wth her husband Shai kh
Latif, the appell ant-accused Sayarabano\027her nother-in-
I aw, Shai kh Rafi g\ 027her father-in-law, Shai kh Shaki'l\027her
younger brother-in-law and his wife Taslim

According to the prosecution case, the deceased
Hal i mabi was being ill-treated by her nother-in-Iaw
appel l ant herein. At the instance of the appell ant,
husband of the deceased Hali mabi used to beat her
About a nonth prior to the incident, the accused had
beaten the deceased on two occasions, once with a stick
and again with a steel instrument. The deceased
di scl osed the fact about the said beating to her parents
as well as her uncle. Resultantly, PWB\027Bi sm || ahbi\027
not her of the deceased Hali mabi had conme to Beed and
had t aken deceased to her house at Mandul a. About
ei ght days prior to the incident, the brother of deceased
Hal i mabi had agai n brought the deceased back to her
husband’ s pl ace and had returned to the village.

On August 13, 1998, the appellant-accused started
a quarrel with the deceased Hal i mabi and abused her
over the fact that she had not got up early in the
norning for Namaz. At that tine, the deceased Hal i nabi
was standing at a place where a burning | anmp was hung
on the nail in the wall. The husband as well as father-in-
| aw of the deceased had gone to the Masjid for Namaz. In
the house, apart fromthe deceased and the appell ant-
accused, brother-in-law of the deceased\027Shai kh Shaki
and his wife Taslimwere present. During the course of
quarrel, the appellant-accused poured kerosene fromthe
| anp on the deceased, due to which, the deceased
caught fire and suffered burn injuries on her back
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stomach and breast. She started screaming in pain. Her
br ot her-in-1aw Shai kh Shakil put out the fire by pouring
wat er and renoved her clothes. Meanwhile, her husband
had come and t he deceased was taken to hospital.

The record indicates that when Halinabi was
brought to the hospital, the history recorded acci denta
burns. She was taken to the hospital at 10.30 a.m on
August 13, 1998. Between 1.30 and 1.50 p.m on the
same day, Abdul Rashi d\027Speci al Judicial Mgistrate,
Beed (PWs) was called by the police and dying
decl arati on of deceased Halinabi was recorded by him
In that dying declaration, deceased Halimabi stated that
whi | e opening the door, her hand hit the kerosene | anp
whi ch was kept on the pillow and fell on her and she
sustained injuries. In other words, according to the said
dyi ng decl aration, the deceased caught fire accidentally
when she cane into-contact with the |anp. She absol ved
all the inmates of her husband's famly of any w ong-
doi ng or connecting with her catching fire. On the next
day i.e., on August 14, 1998, at about 1.45 p.m,
however, agai nPWb\ 027Special Judi cial Mgistrate was
called for the purpose of recording dying declaration of
deceased Halimabi. Inthe said dying declaration, she
stated that on the previous day i.e. on August 13, 1998,
her nmother-in-law (appellant) started abusing her for not
goi ng for Nanmaz by getting up late. At that tine, in the
house, kerosene | anp was hung on the wall near which
the deceased was standi ng. Her husband as wel | as her
father-in-1aw had gone for Namaz-and in the house,
deceased Hal i mabi, her nother-in-law (appellant), her
sister- in- law Taslimand her brother- in- |aw
Shai kh Shaki|l were present. According to the deceased,
her nother-in-law (appellant) threw the kerosene | anp
on her, with the result both of her hands, entire back
stomach and both sides of her chest were burnt and she
started scream ng and crying. Her brother-in-law Shai kh
Shaki | poured water on her and extinguished fire and
renoved her clothes. She was then taken to the hospital.
She al so stated that her narriage took place before 8'to
10 months and had no child. Her husband used to beat
after listening to his nother. She was asked to do entire
househol d work. In case she did not do work, her
not her-in-1aw used to abuse her

In the light of the fact that in the previous dying
decl aration, the deceased had not invol ved her nother-
in-law and had described the incident as 'accidental’, the
Speci al Judicial Mgistrate asked the deceased that
when he recorded her dying declaration on August 13,
1998, in the said statenent, the deceased had stated
that she was hit by the kerosene | anp which fell on her
and she was burnt. The Special Judicial Mgistrate,
therefore, asked her as to why she was changi ng her
statenment. The deceased replied that her mother-in-Iaw
(appellant) told her not to give any statement agai nst the
famly nmenbers of her in-laws and that was the reason
why she had given the earlier statement. But in fact, it
was her nother-in-1aw who threw kerosene | anp on her
and thus she was burnt. She also stated that her
not her-i n-1 aw was harassi ng her

Utimtely, Halimbi died on August 20, 1998 at
about 7.00 p.m On the basis of the second dying
decl arati on recorded by the Special Judicial Mgistrate,
a case was regi stered by PW\027PSI Sanpat Shi nde under
C. R No.60 of 1998 at Peth-Beed Police Station. Initially,
the case was registered for an of fence puni shabl e under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

Section 307 I PC but after the death of Halimabi it was
converted into an of fence puni shabl e under Section 302
| PC. The appellant was arrested on August 15, 1998.
The matter was commtted to the Court of Session and a
charge was framed agai nst the accused under Section
302 I PC

To establish the case agai nst the appellant, the
prosecution inter alia exam ned PW\027Ki san Masruti
Col har, Medical O ficer, Cvil Hospital, Beed, PW2\027
Badem ya\ 027f at her of the deceased, PWB\027Bi smill abi\027
not her of the deceased, PWh\027Abdul Rashid, Specia
Judi ci al Magistrate, Beed, PW\027Dr. Kirshore Sirpurkar
PW\ 027PSI Sanpat Shi nde. The case of the appellant was
of total denial

The Trial Court, on the basis of nedical evidence
hel d that death of Halimabi was honmicidal. As to the
cul pability of the accused for an of fence under Section
302, the Court held that in the l\ight of the evidence of
fat her and nother of deceased Halimabi, it was clearly
establ i shed 't hat the appellant\027not her-in-1aw of the
deceased was harassing Halimabi . The Trial Court also
observed that it was true that in the first dying
decl aration, on August 13, 1998, the deceased did not
i nvol ve her nother-in-law but it was because of the fact
that she was asked by her nother-in-law not to inplicate
any nenber of the fanmly of the appellant. The Tria
Court noted that after the first dying declarati on was
recorded, the parents and i nmates of deceased Hali mab
had reached the hospital. The deceased coul d get
courage to state true facts and again the Special Judicia
Magi strate was call ed and the second dyi ng decl arati on
was recorded on August 14, 1998 in which she disclosed
true and correct facts. The Trial Court al so noted that
the Special Judicial Mgistrate was conscious of the fact
that in the first dying declaration, she had not involved
any famly nenbers of her in-laws. ~A specific question
was, therefore, put by himas to the reason why she had
done so and the deceased had replied that it was
because of her nother-in-law who asked the deceased to
do so. The Trial Court, therefore, held the conduct of
deceased Hal i mabi as natural and the second dying
decl aration reliable which could be treated as basis for
hol ding the appellant guilty. The Trial Court also
observed that fromthe evidence of PW2\027father of the
deceased and PWB\ 027not her of the deceased, it was
proved that Halinmabi was ill-treated by her in-laws, and
particularly the appellant\027not her-in-1aw. The Court
al so observed that PWs\027Abdul Rashi d (Special Judicia
Magi strate) had no axe to grind agai nst the appell ant.
PWs stated that on being questioned, Halimbi stated on
August 14, 1998 that she was burnt by her nother-in-
| aw (appel l ant) by throwi ng burning kerosene | anp on
her but she had not stated so in the previous dying
decl arati on because of the insistence of her nother-in-
aw. On the basis of evidence of parents of deceased
Hal i mabi and t he second dryi ng declaration, the Tria
Court convicted the appellant.

The appel |l ant preferred an appeal and the Hi gh
Court confirned the decision of the Trial Court observing
that on August 13, 1998, Halinmabi could not nanme her
not her-in-law (appellant) as the deceased Hal i mabi was
brought to hospital by her in-laws; viz. the accused\ 027
not her-in-1aw and her sons. But, on the next day, she
was in a position to state correct fact and on being
sati sfied about her physical condition as stated by
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PW6\ 027Dr. Ki shore, PWb\027Abdul Rashi d (Special Judicial
Magi strate) again recorded the dying declarati on which

i nspired confidence. Accordingly, the Hi gh Court

di smissed the appeal filed by the appellant. The
appel l ant has come to this Court against the said order

We have heard the | earned counsel for the parties.

The | earned counsel for the appellant contended
that both the Courts have committed an error of lawin
relying upon the second dying declaration. It was
contended that the first dying declarati on was correct
and the deceased had stated true facts in the said
declaration. It was also stated that after parents of the
deceased had cone to the hospital, they had persuaded
the deceased to involve and inplicate the appellant and
that is how the second dyi ng declaration was recorded
whi ch coul d not have been relied upon. It was al so
submtted that no notive was established by the
prosecution inasmuch as only thing stated by the
deceased i'n her dying declaration was that she had got
up late in the norning and could not go for Namaz. For
such a trivial matter, no person would kill another
person. It was, therefore, subnmitted that the appea
deserves to be allowed by setting aside the order passed
by the Trial Court and confirmed by the Hi gh Court.

The Pubic Prosecutor for the State, on the other
hand, supported the order of conviction and sentence
passed by the Trial Court and confirned by the High
Court. He subnitted that the conduct of the deceased
Hal i mabi was natural. She was believed by both the
Courts. It was obvious that on August 13, 1998, she was
pressuri sed by her nother-in-law for not giving nane of
her assailant. Moreover, she was surrounded by her in-
| aws and nobody from her parental famly was present. It
was only after her famly nenbers had come that she
got courage to narrate true facts and that is how on
August 14, 1998, second dyi ng declarati on was gi ven by
her whi ch inspired confidence and both the Courts
believed it. It was also subnmitted that fromthe evidence
of parents of the deceased, it was clearly proved that she
was ill-treated and was frequently beaten by the
appel l ant. I nstances were also cited which went to show
that the appellant was cruel to the deceased. The
counsel also stated that both the Courts were right in
observing that Special Judicial Mgistrate was an
i ndependent wi tness and when on the basis of his
evidence, a finding of guilt of the appellant was recorded,
no interference is called for. He, therefore, submtted
that the appeal be dism ssed.

Havi ng heard the | earned counsel for the parties, in
our opinion, the Courts bel ow were right in convicting
the appellant. Fromthe evidence, it is proved that on
August 13, 1998, after the incident took place, the fanmly
menbers of the appellant took the deceased to the
hospital. The record reveal ed that before few days of the
i ncident, the deceased had been brought to her narita
hone. Before that, she was beaten by the appellant. She
left nmarital hone and went to parental hone. It is also in
the evidence that the deceased was beaten by her
not her-in-1aw and two i nstances had been cited.

Qovi ously, therefore, on August 13, 1998, when the
deceased was taken to hospital by her nother-in-law 027
appel l ant, who insisted not to give the nane of any of the
fam ly menbers of the appellant, the deceased had no
courage to name her. In the circunstances, she stated

that it was nmerely an accident. But, after her parents
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cane, she could state true facts, the Special Judicia
Magi strate was cal |l ed again and the second dying

decl arati on was recorded. Fromthe evidence of PW\027
Dr. Kishan\027Medi cal O ficer, it was clear that total burns
were about 57% It is also in evidence of PW\027Dr.

Ki shore that the deceased was "in a position to make
statenment". He, therefore, acconpani ed Special Judicia
Magi strate to the ward of Halimabi and her dying

decl arati on was recorded. He al so stated that he was
present throughout till the statenment of Halimabi was
recorded by the Special Judicial Mgistrate and when it
was over, he put endorsenent on the paper given by
Speci al Judicial Mgistrate. The Trial Court as well as
the Hi gh Court considered both the dying declarations of
the deceased Hal i nabi and both the Courts held the

second dyi ng decl aration true and inspiring confidence
havi ng di scl osed true facts so far as the incident was
concerned. Ill-treatnent towards the deceased was

clearly established and conpl etely proved. The evidence
of PW2\ 027fat her as well as PWB\027npt her of the deceased
was clinching on the point. Both the Courts were right in
hol di ng that nothing could beelicited fromthe cross-
exam nati on of those witnesses. |It, therefore, cannot
successfully be contended that the only cause of

throwi ng burning | anp on the deceased by the appell ant
was getting up late i'n the norning by the deceased and
not performnmi ng Namaz. Even prior to that incident, the
appel | ant used to beat the deceased and on the fatefu
day, it was an excuse to kill the daughter-in-law by the
not her-i n-1 aw.

The | earned counsel for the appellant strongly
relied upon a decision of this Court inLella Srinivasa
Rao v. State of A P., (2004) 9 SCC 713. In that case, the
sol e basis for recording the conviction was dying
decl arati ons. Two dyi ng decl arations were recorded
whi ch were inconsistent. In absence of any other
evidence, this Court held that it ‘was not safe to act only
on inconsistent dying declarations and convict the
accused.

In our opinion, crinminal cases are decided on facts
and on evi dence rather than on case | aw and precedents.
In the case on hand, there is anple evidence to show
that even prior to the incident in question, the appellant
used to beat the deceased and ill-treat her. It is in the
l'ight of the said fact that other evidence requires to be
consi dered. In our view, both the Courts were right in
relying upon the second dying decl aration of the
deceased treating it as true disclosure of facts by the
deceased Halimabi. In the Iight of the evidence of parents
of the deceased (PW2 and PWB), Dr. Kishore (PW) and
Speci al Judicial Mgistrate (PW), it cannot be said that
the Courts bel ow had committed any error and the
convi ction deserves to be set aside.

For the foregoing reasons, in our opinion, the
appeal deserves to be disnissed and is accordingly
di sm ssed




