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ORDER
[Wth WP. (C) No.255 of 2005, WP. (C) No.258 of 2005 and
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The General Elections to-the Legislative Assenbly of Bi har were

held in the nmonth of February 2005. The Election Conmission of India, in
pursuance of Section 73 of the Representation of the People Act, 1951 in
terns of Notification dated 4th March, 2005 notified the nanmes of the

el ect ed menbers.

As no party or coalition of the parties was in a position to secure

122 seats so as to have mpjority in the Assenbly, the Governor of Bihar
nade a report dated 6th March, 2005 to the President of India, whereupon
internms of Notification G S. R 162(E) dated 7th March, 2005, issued in
exerci se of powers under Article 356 of the Constitution of India, the State
was brought under President’s Rule and the Assenbly was kept in
suspended animation. By another Notification G S.R 163(E) of the sane
date, 7th March, 2005, it was notified that all powers which have been
assuned by the President of India, shall, subject to the superintendence
direction and control of the President, be exercisable also by the Governor
of the State. The Home Mnister in a speech made on 21st March; 2005
when the Bi har Appropriation (Vote on Account) Bill, 2005 was being
di scussed in the Rajya Sabha said that the Government was not happy to
i npose President’s Rule in Bihar and woul d have been happy i f
CGovernment woul d have been forned by the el ected representatives after
the election. That was, however, not possible and, therefore, President’s
Rul e was inposed. It was also said that the Governnent would not like to
see that President’s Rule is continued for a longtime but it is for elected
representatives to take steps in this respect; the Governor can ask them
and request them and he woul d al so request that the elected
representatives should talk to each other and create a /situation in which it
beconmes possible for themto forma Governnment. The Presidentia
Procl amation dated 7th March, 2005 was approved by the Lok Sabha at its
sitting held on 19th March, 2005 and Rajya Sabha at its sitting held on 21st
Mar ch, 2005.

The Governor of Bihar nade two reports to the President of India,
one dated 27th April, 2005 and the other dated 21st May, 2005. On
consi deration of these reports, Notification dated 23rd May, 2005 was
i ssued in exercise of the powers conferred by sub-clause (b) of Cause (2)
of Article 174 of the Constitution, read with clause (a) of the Notification
G S.R 162(E) dated 7th March, 2005 issued under Article 356 of the
Constitution and the Legislative Assenbly of the State of Bi har was
di ssolved with i mredi ate effect.

These wit petitions have been filed chall enging constitutiona
validity of the aforesaid Proclamation dated 23rd May, 2005. M. Soli J.
Sor abj ee, Seni or Advocate and M. P.S. Narasimha, Advocate and M.
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Vi pl av Sharnma, advocate appearing-in-person have nade el aborate

submi ssions in support of the challenge to the inpugned action of

di sm ssing the assenbly.

On the other hand, M. Mlon K Banerjee, Attorney-GCeneral for

India, M. GoolamE. Vahanavati, Solicitor General and M. Copal
Subramani am Additional Solicitor General appearing for Union of India
and M. P.P. Rao, Senior Advocate appearing for the State of Bihar also
nade el aborate subm ssions supporting the inmpugned Proclanmation dated
23rd May, 2005.

Many intricate and inportant questions of |aw having far reaching
i mpact have been addressed fromboth sides. After the conclusion of the
hearing of oral arguments, witten subm ssions have al so been filed by
| ear ned counsel
Fresh elections in State of Bi har have been notified. As per press
note dated 3rd Septenber, 2005 issued by Election Conmi ssion of |ndia,
the schedul e for general elections to the Legislative Assenbly of Bi har has
been announced. According to it, the polling is to take place in four
phases .commenci ng from 18th Cctober, 2005 and ending with the fourth
phase voting on 19th Novenber, 2005. As per the said press note, the
date of Notification for first and second phase of poll was 23rd Septenber
and 28t h Septenber, 2005, date of poll being 18th Cctober, 2005 and 26th
Oct ober, 2005 respectively. Notifications for third and fourth phases of pol
are to be issued on 19th and 26th Cct ober, 2005 respectively.

Keeping in view the questions involved, the pronouncement of
judgment with detailed reasons is likely to take sonme tinme and, therefore,
at this stage, we are pronouncing this brief order as the order of the court
to be foll owed by detail ed reasons |ater.

Accordingly, as per nmejority opinion, this court orders as under

1. The Procl amation dated 23rd May, 2005 dissolving the Legislative
Assenbly of the State of Biharis unconstitutional
2. Despite unconstitutionality of the inpugned Proclamation, but having

regard to the facts and circunstances of the case, the present is not
a case where in exercise of discretionary jurisdiction the status quo
ante deserves to be ordered to restore the Legislative Assenbly as it
stood on the date of Proclamation dated 7th March, 2005 wher eunder

it was kept under suspended ani mation




