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ACT:
Tam | nadu I ndustri al Establ i shments (National and
Festival Holidays) Act 1958 SS. 3 and 5(1) and (2)-Scope of.
Wor kmen going’ on-strike-Natural holiday intervening-
Liability of Managenent to pay wages for the Nationa
hol i day- When ari ses.

HEADNOTE:

The Tami| Nadu Industrial Establishnent (National and
Festival Holidays) Act, 1958 was a legislation intended to
provide for national and festival holidays in industria
establishnments in the State of Tam | Nadu. Section 3 of the
Act provides that every enpl oyee in an i ndustria
establishment shall be entitled (to four national ‘and five
festival holidays in each cal ender year. Sub-section (1) of
section 5 provides that ‘notw thstanding any contract 'to the
contrary every enployee shall be paid wages for each of the
hol i days all owed to himunder section 3. Sub-section (2) of
section 5 confers upon the enployer the right to call -upon
the worknmen to conme and work on such holidays on the
ful filment of the conditions set out therein

The appellant was an industrial establishnent _—owning
textile mlls in the State of Tamil|l Nadu. In respect of a
claimfor bonus for the year 1974-75 there was a dispute
between the nanagenment and its workmen. This resulted in a
strike by the worknen, from January 21, 1976 to February 5,
1976 which was called off by the worknen on February 6,
1976. The managenent paid the worknmen wages for the nonth of
January 1976 after excluding therefromthe wages payable for
the period of strike during January nanely January 21 to
January 31, 1976. The Managenent havi ng withhel d the wages
payabl e for January 26, 1976 the first respondent addressed
a communi cation stating that in view of section 5 of the Act
paynment of wages for January 26, 1976 had to be nmade.

The managenment chall enged the order by a Wit Petition
in the H gh Court. The H gh Court held that having regard to
the provisions contained in sections and sub-section (1) of
section 5 of the Act, the appellant was bound to pay the
wor kmen wages for January 26, 1976 even though the workmen
were on strike on that date and dismissed the Wit Petition

Al owi ng the appeal to this Court

AN
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HELD: (1) The liability of the Managenent to pay wages
for the national and festival holidays under section 3 read
with sub-section (1) of section 5 of the Act is subject to
the rights wunder sub-section (2) of section 5 of the Act to
call upon the workmen to come and work on such holidays.

303

(2) The construction placed by the Hi gh Court on sub-
Section (2) of section 5 of the Act cannot be accepted.
Under the schene of the Act the worknen are entitled to
wages for the national and festival holidays under section 3
read with sub-section (1) of section 5, but this right of
theirs’ is subject to the right of managenent given under
sub-section (2) of section 5 to call upon the workmen to
cone and work on such holidays. Any other construction would
nmake t he provision contained .in sub-section (2) of section 5
whol I'y nugatory. [308H, 309A]

(3) Both sub-sections (1) and (2) of section 5 contain
non obstante clauses.” Wile the non obstante clause in sub-
section (1) of section 5 gives to the worknen the right to
claim wages for the nati onal or festival hol i days
‘notwi thstanding any contract to the contrary’ the non
obstante clause in sub-section (2) of section 5 subordinates
the right of the workmen to clai mwages for the national or
festival holidays ‘notwthstanding anything contained in
section 3. sub-sections (1) and (2) of section 5 have been
enacted with separate and distinct objects and they operate
on different planes. [306H 307A]

Vasudevan, R MS. Union v. Lotus MIIs Ltd. [1977] 11
LLJ 483 overrul ed.

(4) It would depend on the facts and circunstances of
each case whether or not wages becone payable in the context
of strike. Wwen a Strike is neither illegal being not in
contravention of any statutory provision, nor unjustified
havi ng been |odged as a protest ~-against the unreasonable
attitude of the managenent, there is no reason to deprive
the worknen of their wages. [309B]

Bucki ngham and Carnatic Co. ( Ltd. v. W rkers of the
Bucki ngham and Carnatic Co. Ltd. [1953] SCR 219 and
Managenent of Chandranel ai Estate, Ernakul am v. Its
Wor krmen [ 1960] 3 SCR 451 referred to.

In the instant case the worknen went on strike w thout
serving a notice under section 22 of the Industrial Dispute
Act 1947. That being so the strike resorted to by the
wor kmen was wholly unjustified if not illegal. Wen the
wor knmen t hensel ves brought about a situation by going on a
strike they cannot be permtted to clai mwages under sub-
section (1) of section 5 of the Act since the nanagenent
were deprived of their right wunder sub-section (2) of
section 5 of the Act. [309E]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 34 of
1980.

Fromthe Judgnent and Oder dated 7-11-1979 of the
Madras Hi gh Court in Wit Petition No. 2886/ 76.

Soli J. Sorabjee, D.N. CGupta and H K Dutt for the
Appel | ant .

R K Garg and V. J. Francis for the Respondent.

The Judgrment of the Court was delivered by

SEN, J. This appeal on certificate, fromthe judgnent
of the Madras High Court raises a question of sone
conpl exity. The ques-
304
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tionis, whether an enployer is statutorily bound to pay
wages if the workmen are on strike, for any of the nationa
or festival holidays falling wthin the period of strike,
under s.3 read with sub-s.(1) of s.5 of the Taml|l Nadu
Industrial Establishments (National and Festival Holidays)
Act, 1958 (hereinafter to referred to as ‘the Act’).

The facts of the case are not in dispute. Messrs Madura
Coats Limted are an industrial establishnment within the
meaning of s.2(e) of the Act, owning textile mlls at
Madur ai, Ambasanudram and Tuticorin in the State of Tanmil
Nadu. The cotton textile industry had been declared to be a
public wutility service for purposes of the Industria
Di sputes Act, 1947. In ‘respect of claimfor bonus for the
year 1974-75 a settlement was entered into which stood
superseded by the Paynent of Bonus O dinance, 1975. The
managenent accordi ngly took the view that no bonus was
payabl e for the year in question, since its paynent woul d be
against-the provisions of the Act, as anmended by the
Ordi nance., This resulted in a strike by the worknen of the
concerned mlls. The worknen were on strike from January 21
1976 to February 5, 1976. The strike was called off by the
wor kmen on February 6, 1976 due to the intervention of the

Conmi ssi oner  of Labour, ~Madras, who brought about a
settlenent. The proceedings of the Comm ssioner of Labour
dated February 5, /1976 show that the parties, i.e., the

managenent and the worknmen, had agreed to abide by his
decision in the matter. The terns of the settlenent were,
inter alia, that the strike was to be called off forthwith
and the workmen would comence work on February 6, 1976,
that the managenent’s proposal 10 make a penal cut of eight
days’ wages of the worknen for going on an illegal strike
woul d be waived and that there would be no wages payable for
the period of the strike. In accordance therewith, the
wor kmen resuned work on February 6, 1976 and the managenent
paid them wages for the nonth of ~January, 1976 after
excluding there fromthe wages payable for the period of
strike during January, nanely,  for the period from January
21 to 31, 1976. The managenent - having w thhel d 'the wages
payabl e for January 26, 1976, the Inspector of Factories,
Ist Crcle, Mdurai addressed a comruni cati on dated May 22,
1976 stating that in viewof s.5 of the Act, —paynment of
wages for January 26, 1976 had to be nade. The nmmnagenent
chall enged the order by a wit petition but the H gh Court
declined to interfere. It held that the appellant was bound
to pay to the worknmen wages for January 26, 1976, having
regard to the provisions contained in s.3 and sub-s. (1) of
s.5 of the Act, even though the workmen were on strike on
that day. The correctness of that decision is in question
305

It is urged firstly that in view of the term‘wages’ in
s.2(g) of the Act, no wages were payable to the worknen for
January 26, 1976, in terns of the contract of enploynent
since they were not available for work and thereby the
management were deprived of the right given to themunder
sub-s.(2) of s.5 of the Act, to call wupon the workmen to
cone and do the work and secondly, the right of the worknen
to receive wages for the national or festival holidays under

s.3 of the Act, is subject to the right of the nanagenent
under sub-s.(2) of s.5 to call upon themto come and work on
such holidays. It is said that when a person creates a

situation by going on a strike whereby he is not available
for work, the terns of enploynent cannot be fulfilled and,
therefore, a fortiori no wages are payable. It is suggested
that the right of the workmen to wages is not dependent on
their status as such, but on the fulfilnent of the contract
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of enpl oynent.

It woul d be convenient in the first instance to set out
the relevant provisions of the Act. |In the Act the term
‘wages’ as defined in s.2(g), insofar as relevant, 1is in
these termns:

"2(g) "Wages" neans all renuneration capable of
bei ng expressed in terns of noney, which would, if the
terns of enpl oyment, express or i mplied, wer e
fulfilled, be payable to an enployee in respect of his
enpl oynment  or of the work done by him in such
enmpl oynment ... "

Section 3 of the Act provides as foll ows:

"3. Grant of National and Festival holidays-Every
enpl oyee shall be allowed in each calendar vyear a
hol i day of one whole day on the 26th January, the first
May, the 15th August and the 2nd Cctober and five ot her
hol i days each~ of one whole day for such festivals as
the Inspector may, in consultation with the enployer
and the enpl oyees, specify in respect of any industrial
establishment."

Sub-sections (1) and (2) of s.5 of the Act provide:
"5. Wages-(1l) Notwithstanding any contract to the

contrary, every -enployee shall be paid wages for each
of the holidays all owed to hi munder section 3.
(2)(a) Notwi t hstandi ng anything contained in

section 3, any enployee. mmy be required by the

enpl oyer to work on
306

any holiday allowed under that section if the enployer

has, not Iless than twenty-four hours before such

hol i day, -

(i) served in the prescribed nanner on the
enployee a notice in witing requiring himto work as
af oresai d; and

(ii) send to the Inspector  having jurisdiction
over the area in which the industrial establishment is
situated and di splayed in the prem ses of the
i ndustrial establishnent a copy of such notice.

(b) Where an enpl oyee works on any holiday all owed
under section 3, he shall, at his option, be entitled
to-

(i) twice the wages; or

(ii) wages for such day and to avail hinself of a
substituted holiday with wages on one of the three days
i medi ately before or after the day ~on which he so
wor ks. "

The legislation is intended to provide for national and
festival holidays in industrial establishments in the State.
Section 3 of the Act provides that every enployee in an
i ndustrial establishnent shall be entitled to four nationa
and five festival holidays in each calendar year. Sub-
section (1) of s.5 provides that ‘notw thstanding any
contract to the contrary’ every enpl oyee shall be pai d wages
for each of the holidays allowed to him under s.3. The
matter is thus taken out of the realmof contract. There is
a statutory obligation cast on the enpl oyer and a
correspondi ng benefit conferred on the enpl oyees. The word
‘“allowed” in sub-s. (1) of s.5 means holidays all owed under
s.3. In other words, the employer has no option in the
matter. There can be no contracting out of the liability to
pay wages for such holidays.

It will be noticed that both sub-ss. (1) and (2) of s.5
contain non obstante clauses. Wile the non obstante cl ause
in sub-s.(1) of s.5 gives to the workmen the right to claim
wages for such holidays ‘notw thstanding any contract to the
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contrary’, the non obstante clause in sub-s. (2) of s.5
subordi nates the right of the workmen to clai mwages for the
national or festival holidays ‘notw thstanding anything
contained in s.3 . Sub-sections (1) and (2) of s.5 have been
enacted with separate and distinct objects and they operate
on different planes. Sub-section (2) of s.5 confers upon the
enpl oyer the right to cal
307
upon the workmen to cone and work on such holidays on the
fulfilment of the conditions set out therein

As a matter of construction, the non obstante cl ause
contained in sub-s. (2) of s.5 has an overriding effect over
s.3. The right of the workmen to claimwages under sub-s.
(1) of s.5 for any of the national and festival holidays
under s.3 is, therefore, co-extensive with the right of the
managenment under sub-s.(2) of s.5 to call upon the worknen
to cone and work on such holidays subject to the conpliance
with the conditions |aid down therein.

On the construction of sub-s.(2) of s.5 of the Act and
its inpact ~on s.3 and sub-s.(1) of s.5 of the Act, there is

a conflict of-opinion inthe Hgh Court. In Vasudevan,
RMS. Union v. Lotus MIls Ltd. Koshal J. in dealing with a
case where the workers of a textile mll went on a strike,

and in-between there were two paid holidays, held that wages
for the holidays in question were payable despite the strike
since sub-s.(1) of s.5 was absolute and unconditional and
gave to the enployees the right to stay away from work. He
was of the view that s.3 and sub-s.(1) of  s.5 operate
i ndependently without = reference to sub-s.(2) of s.5 and as
such, even if the managenent had no opportunity to call upon
the workmen to come and work on national and festiva
hol i days as provided for in sub s.(2) of s.5, they were
bound to declare such national and festival holidays under
s.3 and pay wages for these holidays to the worknen as
provi ded by sub-s.(1) of s.5. In substance, Koshal J. was of
the view that the | egislature never intended to give to sub-
s.(2) of s.5 an overriding effect so as to nmke the
fulfilment of the terns of contract of enploynent and of the
work done a condition prerequisite for the paynent of wages
for the national or festival holidays.

When the matter canme before Natarajan J., he expressed
his doubts about the correctness of the view taken in Lotus
MIlls case. In his view the benefit conferred on the workmen
under s.3 and sub-s.(1) of s.5 cannot be taken to be
i ndependent of sub-s.(2) of s.5 which confers a specia
ri ght on the managenent to call upon the workmen to conme and
work on national and festival holidays decl ared under s.3,
and so long as that right of the managenent could not be
exercised as the workmen were on strike on these days, the
benefits cannot be enforced by the worknen. He, accordingly,
referred the case to a Division Bench for a reconsideration
of the decisionin Lotus MIls case. The Division @ Bench
(Ramanuj am and Padmanabhan JJ.), however, disagreed with him
and preferred to
308
follow the view taken by Koshal J. expressed in Lotus MIls
case. The question is which of the two views is in accord
with the provisions of the Act.

Ramanuj an J., speaking for the Division Bench, while
accepting that ’'sub-s.(2) of s.5 conferred a special right
on the nmmnagenent, which 1is sonmewhat inconsistent with s.3
and sub-s. (1) of s.5, comments that 'these provisions confer
two benefits on the enployees, viz., (1) not to work on a
holiday, and (2) to get wages fromthe managenent for such
hol i day’ , and observes:
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“"I'f the right conferred on the nmanagenent under
section 5(2) is intended to override the right given to
the enpl oyees under section 3 and 5(1), the legislature
woul d have specially said so by giving an overriding
effect to section 5(2). But so long as section 5(2)
does not specifically override section 3 and 5(1), it
is not possible for us to say that sections 3 and 5(1)
are subject to section 5(2). The right conferred on the
managenment under section 5(2) and the right conferred
on enpl oyees under sections 3 and 5(1) shoul d be taken
to be independent of each other."

(Enphasi s suppl i ed)

This observation virtually renders sub-s.(2) of s.5 a
nere superfluity. Furthernore, the assunption that the Act
confers the right not “to work on a holiday appears to be
unwar r ant ed.

The ultimate ~conclusion of the Hi gh Court was that the
contract of service continues even during the period of
strike and, therefore, though in the instant case the
enpl oyees were on strike, they still continued to enjoy the
benefits of the Act and nust be paid their wages for 26th
January, 1976 even though they were on strike.

In our judgment, the ~construction placed by the High
Court on sub-s.(2) of s.5 of the Act cannot be accepted. It
is apparently wong in observing that "if the |egislature
i ntended such a result, the |anguage ‘used would have been
different’. That precisely is the effect of the non obstante
clause in sub-s.(2) of s.5 which clearly has an overriding
effect over s.3. Under the schene” of the Act, the workmnen
are entitled to wages for the national and festival holidays
under s.3 read with sub-s. (1) of s.5, ~but this right of
theirs’ is subject to the right of the managenent given
under sub-s.(2) of s.5, to call upon the worknmen to cone and
wor k on such holidays. Any other construction woul d make the
provi sions contained in sub-s. (2) of s.5 wholly nugatory.
309

It would depend on the facts and circunstances of each
case whether or not wages becone payable in the context of
strike. It is true that where a strike is neither illega
being not in contravention or any statutory provision, nor
unjustified having been |odged as a protest against the
unreasonabl e attitude of the managenent, there is no reason
to deprive the worknen of their wages. It nust,
neverthel ess, be observed that workmen cannot resort to
strike with inpunity for any kind of demand without first
exhausting reasonable avenues for possible achi evement of
their object.

In the present case, the affidavit of the |nspector of
Factories, First Circle, Madurai shows that the dispute
bet ween the nanagenent and their worknen as to paynent of
bonus for the year 1974-75 had been referred to the Specia
I ndustrial Tribunal Madras which gave a decision in favour
of the worknen. That has a bearing on the claimfor bonus
but has no relevance to the question in controversy. It
appears that the worknmen went on a strike without serving a
notice under s. 22 of the Industrial Disputes Act, 1947.
That being so, the strike resorted to by the worknen was
wholly unjustified if not illegal. Wen the workmen
thensel ves brought about a situation by going on a strike,
they cannot be permitted to claimwages under sub-s.(1) of
s.5 of the Act, since the nmanagenment were deprived of their
ri ght under sub-s.(2) of s.5 of the Act.

I n Bucki ngham and Carnatic Co. Ltd. v. Wirkers of the
Bucki ngham and Carnatic Co. Ltd. the night-shift operatives
of atextile mlls stopped work from about 4 p.m upto about
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8 ppm on a certain day, the apparent cause of the strike
being that the managenment had expressed their inability to
conply with the request of the workers to declare the
forenoon of that day as a holiday for solar eclipse. The
stoppage of work was the result of a concerted action and
fell within the definition of a ’'strike in s.2(qg) of the
Industrial Disputes Act, 1947. The strike was an illega
strike as the textile mlls was a public utility industry
and no notice had been given to the managenent, even though
the refusal to work continued only for a few hours. It was
held that the continuity of service of the workers was

interrupted by the illegal strike and, therefore, they were
not entitled to claimholidays with pay under s. 49-B(1l) of
the Factories Act, 1934. In Managenent of Chandranal ai

Estate, Ernakulam v. Its Wrknmen the worknen nade certain
demands and the matter was referred for conciliation. After
conciliation efforts failed the worknen struck work. The
guesti on was whether the worknmen were entitled to

310

pai d holidays for the period of strike. It was held, on the
facts of the case, that the strike was unjustified and the
wor kmen were not entitled to any wages for the period.

The question wultimately is one of fact. The liability
of the nmanagement to pay wages for the national and festiva
hol i days under s.3, read wth sub-s.(1) of s.5 of the Act,
is subject to their right under sub s.(2) of s.5 of the Act
to call upon the workmen to come and work on such holidays.
That depends wupon whether or not the strike was illegal or
unj ustifi ed.

In the result, the appeal succeeds andis allowed. The
judgrment of the High Court is reversed. The writ petition
filed by the appellant is allowed and the inpugned notice
i ssued by the I nspector of Factories is quashed.

We wi sh to nention that the appellant has undertaken to
pay wages to the workmen for 26th January, 1976 irrespective
of the result of the appeal

There shall be no order as to costs.

N. V. K. Appeal al | owed.
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