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Cvil Appeal No.7342 of 1993

The respondents in this appeal, who are NN MR workers, have filed Wit
Petition in the Hi gh Court of Orissa for paynent of renmuneration on the same
scal e and basis paid to the regularly enployed staff, claimng that they are
di schargi ng the same duties and functions, invoking the principle of ‘equal pay
for equal work’. They also sought for regularization of their services on the
ground that they have been found working for considerably long period of tine to
justify their regularization. The appellant-State contested the claimby
contending that the duties and responsibilities of the enployees in the regul ar
establ i shnent were nore onerous than that of the duties of 'NMR  workers, who
are enmployed in various projects on daily basis and that their engagenent also
depended on the availability of the work in the different projects and
consequently, they cannot claimany parity for equal pay. The Division Bench of
the H gh Court by a judgnent dated 10.3.1992 upheld the claimfor regularization
by observing that the said aspect of the matter was not seriously challenged. As
for the claimfor equal pay, the H gh Court was of the view that there was no
reason to deny themthe equal scal es of pay and sustained their claimon par
with those enpl oyed on regular basis with effect from2.1.1990, nanely, the date
of filing of the Wit Petition, with a further direction that those who have served
continuously for a period of five years by then should be regul arized. < Aggri eved,
the above appeal has been filed.

G vil Appeal No.7343 of 1993:

The respondents in this appeal, who are N MR workers in the Rengal
Power Project, also claimfor simlar relief as in the other appeal, noticed supra.
Overruling the objections of the appellants, while directing regularization of the
wor kers, who have conpl eted five years of continuous service as on the date of
the order, the High Court also applying the principles laid down in the earlier
cases, upheld in this case as well the right to get equal pay though in the matter
of actual paynment taking into account the negligible difference, a | unp sum
amount was directed to be made available to take care of the claimof all the
respondents. Aggrieved, this appeal has been filed.

Cvil Appeal No.751 of 1995:

Respon
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The respondents in this appeal, who are N MR workers enployed in the
various projects of the Irrigation Departnment of the State Governnent, sought for
relief of regularization of their services and equal pay as that of the regularly
enpl oyed staff. As in the other cases, the clains were sustained necessitating
this appeal also by the State.

Civil Appeal Nos. 7047-7048 of 2002
(Arising out of S.L.P.[C] Nos.16204-16205 of 1996):

Del ay condoned.
Speci al | eave granted.
The respondents in these appeals are also the NMR workers in the
projects of the Irrigation Departnent and their clains for regularization as well as
paynment of salary on equal par with their counterparts in the regular
establishnent. This claim applying the ratio of the earlier orders, was al so
sustai ned, resultingin the filing of these appeals by the State.

Heard Shri, Jana Kal yan Das, Advocate, for the State of Oissa, and Shr

G L. Sanghi, Senior Advocate, for the appell ant-Rengali Power Project. M.
Bharat Sangal, M. E az Magbool, Ms. Kirti Renu Mshra and M. Y. Prabhaka
Rao, Advocates, were heard for the respondents.

The | earned counsel for the appellants placed strong reliance upon the
decision reported in State of Haryana & Ors. Vs. Jasmer Singh & Os.
[ (1996) 11 SCC 77] i'n support of their stand, whereas the | earned counsel for the
respondents sought to place reliance upon the decisions reported in Chief
Conservator of Forests & Anr. Vs. Jagannath Maruti Kondhare & Os.
[(1996) 2 SCC 293] and State of Haryana & Ors. Vs. Piara Singh & Os.
[(1992)4 SCC 118] in support of their stand to justify the relief granted by the
Hi gh Court. Reliance was al so placed upon orders.in SLP (C) No.4727/93 dated
3.8.93; C A Nos. 2541-42/94 dated 18.4.94 and C A Nos. 2628-29/94 dated
21.4.94. The learned counsel for the respondents also sought to | ay enphasis
by claimng that what they were asking for is not for any parity of treatnent or
equal pay in conparison with their counterparts in the different organizations or
in different departments but equal pay on par with the regularly enployed staff in
their own units or establishments and as such there could be no sufficient cause
or justification to deny an equal ‘treatnment to the respondents. |n substance,
| ear ned counsel vehenently contended that the fact 'they were engaged as
N.M R workmen or as casuals on daily basis has no relevance or significance,
as long as they perforned the same and identical job and work as that of the
regul arly enpl oyed staff and consequently there was no justification to
di scrimnate or deny equal pay for them It was also clainmed that the decision in
Chi ef Conservator of Forests (supra) of a Bench consisting of three |earned
Judges of this Court has to be preferred to the one rendered by a Bench of two
| earned Judges in Jasner Singh's case (supra).

We have carefully considered the subm ssions of the | earned counse
appearing on either side. The decision in Jasmer Singh (supra) though by a
Bench of two | earned Judges consisting of A M Ahmadi,CJ., and Sujata V.
Manohar, J., is directly on point, Sujata V. Manohar, J., speaking for the bench
and after a careful analysis of a catena of earlier decisions on the point, held as
follows : -

"10. The respondents, therefore, in the present
appeal s who are enpl oyed on daily wages cannot be
treated as on a par with persons in regular service of
the State of Haryana holding similar posts. Daily-
rated workers are not required to possess the
qgualifications prescribed for regul ar workers, nor do

they have to fulfill the requirement relating to age at
the time of recruitnent. They are not selected in the
manner in which regul ar enpl oyees are selected. 1In

ot her words, the requirenments for selection are not as
rigorous. There are also other provisions relating to
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regul ar service such as the liability of a nmenber of the
service to be transferred, and his being subject to the
disciplinary jurisdiction of the authorities as

prescri bed, which the daily-rated workmen are not

subj ected to. They cannot, therefore, be equated with
regul ar workmen for the purposes for their wages.

Nor can they claimthe m nimum of the regular pay

scal e of the regularly enployed.

11. The H gh Court was, therefore, not right in
directing that the respondents should be paid the

same sal ary and al |l owances as are being paid to
regul ar enpl oyees holding simlar posts with effect
fromthe dates when the respondents were enpl oyed.

If a mninmumwage is prescribed for such workers, the
respondents would be entitled to it if it is nore than
what they are being paid:™

The deci sion in Chief Conservator of Forests (supra), on which strong
reli ance has been placed for the respondents, was rendered by a Bench
conprising AM Ahmadi, C. J., and B.L. Hansaria and S.C. Sen, JJ. The
guestion as to the scales of pay to be paid to the NMR workers and whet her
they shoul d al so be paidon equal par with the regularly enployed staff, by the
application of the /principle of "equal pay for equal work’ does not appear to have
been either in the centre of controversy or consideration in this decision. As
could be seen fromthe reported deci sion, two questions, which fell for
consi deration of the Bench, were as to whether the Forest Department of the
State Governnent is an 'lIndustry’ within the meaning of Section 2(j) of the
I ndustrial Disputes Act, 1947 and for the purposes of the Maharashtra
Recogni ti on of Trade Unions and Prevention of Unfair Labour Practices Act,
1971, and whether the State Governnent had indul ged in unfair |abour practice
visual i zed by Item 6 of Schedul e-1V of the Maharashtra Act, as alleged by the
wor kers before the Industrial Court, in keeping such workers continuously for
years on casual basis. The I'ndustrial Court, which adjudicated the clains,
granted relief to make the workmen permanent with all the benefits of a
per manent wor ker, which would include paynent of wages, etc. at the rate neant
for a permanent worker. Wile adverting to the question as to whether the
finding relating to the adoption of ‘unfair |abour practice’ wthin the neaning of the
State Act and the relief granted on that basis called for any interference, this
court came to the conclusion that permanency was wit large on the face of both
types of work, and that permanent status was denied to the workers concerned
therein with the object of denying higher rates as woul d be payable for
per manent workers, in violation of the provisions of the State Act. Consequently,
this Court declined to interfere. It is in this context that the claimof the State that
if the casual enployees to the tune of 1.4 lakhs have to be regul arized all of a
sudden, it would involve a heavy financial commtments, keeping in viewthe
scal es of pay, which have to be paid on their becom ng pernmanent; that a
passing reference was nade with reference to the scal es of pay to be paid and
that too only as and when they beconme pernmanent and not for the period when
they were nmere casuals. The conspicuous om ssion either to refer to or deal wth
and consi der any question based on ‘equal pay for equal work’ to workers even
as they stood enployed as NNM R workers or advert to or notice any one of the
deci sions el aborately considered in the other decision reported in Jasmer Singh
(supra) as to the principles to be applied before doing so would inevitably go to
show that the questions of the nature exhaustively considered and decided in the
| atter decision reported in Jasner Singh (supra) were not at all the subject-
matter for consideration or decision in the Chief Conservator of Forests case
(supra),. This assunption is well fortified by the conclusions arrived at in
Par agraph 29, which read as follows : -

"W wish to say further that if Shri Bhandare’'s
submission is taken to its logical end, the justification
for paying even m ni mum wages could wither away,

| eavi ng any enpl oyer, not to speak of nodel enpl oyer




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 5

like the State, to exploit unenpl oyed persons. To be
fair to Shri Bhandare it may, however, be stated that the
| ear ned counsel did not extend his subnissions this far,
but we find it difficult to linit the subm ssion of Shr
Bhandare to paynent of, say fair wages, as

di stingui shed from m ni rum wages. W have said so,
because if a pay scal e has been provided for

per manent wor knmen that has been done by the State
Governnent keeping in viewits legal obligations and
must be one which had been reconmended by the

State Pay Conmi ssion and accepted by the

CGovernment. We cannot deny this relief of pernmanency
to the respondents-worknmen only because in that case
they would be required to be paid wages neant for

per manent workers. This right flows automatically from
the relief of regularization to which no objection can
reasonably be taken, as already pointed out. W

woul d, however, observe that the relief nmade avail able
to the respondents is not one, which would be avail abl e
i pso facto to all the casual enployees either of the
Forest Departnent or any other Departnent of the

State. Caimof casual enployees for permanency or for
hi gher pay shall haveto be decided on the merits of
their own cases.” (Enphasi s suppl i ed)

The decision reported in Piara Singh (supra) is no authority for the
proposition that tenporary, ad hoc or daily wages |like N.MRs. should be treated
on par for purposes of pay-scales with the regularly enpl oyed permanent staff in
the establishnent and merely envisaged a serious and sincere effort on the part
of the State to regularize such casual |abourers or work-charged enpl oyees as

far as and as early as possible, subject to their fulfilling the qualifications, if any,
prescribed for the post and subject also to the availability of the work neaning
thereby the post as well as scope for providing enploynent. |n paragraph 42 of

the judgnment, this Court, while setting aside the directions of the H gh Court,
observed as foll ows:

"Wth respect to direction No.8 (equal pay for equa

work) we find the judgnment singularly devoid of any

di scussion. The direction given is totally vague. It
does not nmeke it clear who will get what pay and on

what basis. The said direction is liable to be set aside
on this account and is, accordingly, set aside.”

Though 'equal pay for equal work’ is considered to be a concomtant of Article 14
as much as ’'equal pay for unequal work’ will also be a negation of that right,

equal pay woul d depend upon not only the nature or the volune of work, but also

on the qualitative difference as regards reliability and responsibility as well and
though the functions may be the sane, but the responsibilities do nake a rea

and substantial difference.

In State of T.N. & Anr. Vs. MR Al agappan & Os. [(1997) 4 SCC 401],
this Court observed that substantial simlarity in duties and responsibilities and
i nterchangeability of posts may not al so necessarily attract the principle of ‘equa
pay for equal work’ when there are other distinguishing features |ike educationa
qualifications for appointnment, node of recruitnment, status, nature of duties,
functions, neasure of responsibility and over all duties and responsibilities even
out si de duty hours. The principles laid down in Jasmer Singh (supra) were also
applied and followed in the decision reported in Gujarat Agricultural University
Vs. Rat hod Labhu Bechar & Ors. [(2001) 3 SCC 574].

On a careful consideration of the materials placed on record, we are of the
view that the principles firmy laid down in the well considered decision of
Jasnmer Singh (supra) squarely applied on all fours to the cases on hand and the
respondent s-workers would be entitled to only, apart fromthe regul arization
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ordered for which the appellants have had no serious objections, the paynent of

m ni mum wage prescribed for such workers if it is nore than what they were

being paid and that the H gh Court was in serious error in directing that the
respondents should be paid the same salary and al |l owances as were being paid

to the regul ar enpl oyees holding simlar posts. The respondent-workers cannot

be held to hold any posts to claimeven any conparison with the regular and
permanent staff, for any or all purposes including a claimfor equal pay and

al | owances. The fact that no materials were placed before the H gh Court as to
the nature of duties of either categories should have been viewed as a
disentitling factor so far as the workers are concerned and di ssuaded the High
Court from enbarking upon an inquiry in the abstract and with no factual basis
and not to enpower the court to assune and presunme equality in the absence of
proof to the contra or of any unequal nature of the work perfornmed by them To
claima relief on the basis of equality, it is for the clainmants to substantiate a
cl ear-cut basis of equival ence and a resultant hostile discrimnation before
becoming eligible to claimrights on par with the other group vis--vis an all eged
discrimnation. In the light of the decision directly on this issue rendered in
Jasmer /Singh (supra), we are unable to persuade ourselves to countenance the
claimfor mnimum basic salary given in sone unreported decisions brought to

our notice which appear on the face of it to be certain directions given on the
pecul i ar facts and circunstances of the same w thout an objective consideration
of any principle of law.~ An order nade to nerely dispose of the case before court
by issuing certain directions on the facts and for the purposes of the said case,
cannot have the val ue or effect of any binding precedent and particularly in the
teeth of the decision in Jasmer Singh’s case (supra).

For all the reasons stated above, the appeals are allowed and the orders
of the H gh Court are set aside insofar as the pay equal to that of the regular
enpl oyed staff has been ordered to be given to the NNMR /daily wager/casua
wor kers, as indicated above, to which they will not be eligible or entitled, till they
are regul arized and taken as the permanent nenbers of the establishnent. For
the period prior to such permanent status/regul arization, they would be entitled to
be paid only at the rate of the m ni num wages prescribed or notified, if it is nore
than what they were being paid as ordered by this Court in Jasmer Singh's case
(supra). There will be no order-as to costs.




