http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER
EMPLOYERS | N RELATI ON TO THE BHOARA COLLI ERY

Vs.

RESPONDENT:
THEI R WORKMEN

DATE OF JUDGVENT:
30/ 01/ 1962

BENCH

ACT:

I ndustrial Dispute-Bonus-Mlis Wrking in
of ficers bungal ows-Wether entitled-Coal M nes
Provi dent "\Fund ~and Bonus Schenes Act, 1948 (46 of
1948) s. 5.

HEADNOTE

In exercise of the power conferred by 5. 5 of
the Coal M nes Provident Fund and Bonus Schenes
Act, 1948, the Central Government framed a Bonus
Schene for the paynment of bonus to enployees of
coal mnes. Paragraph 3 of the scheme made every
enployee in a coal nmine eligible for a bonus
except, infer alia, "a mli -on domestic and
personal work". The question for consideration was
whet her under this paragraph the nmalis working in
the officers’ bungal ows had any right to bonus.
N

Held, that these nalis were not entitled to
any bonus under the Bonus Schene. Paragraph 3
contenplated malis who were enployees of the
colliery owners and were yet on donestic work.
Donestic meant as of the home. The malis
884
who were working in the bungal ows occupi ed by the
officers, were working in the homes of the
officers. They were therefore, on donestic work.
The work they were doing did not cease to be
donestic work because the bungal ows bel onged not
to the officers but to the appellant or because
they were wunder the control and orders of  the
appel l ant. Further, these malis were on persona
work. The word "personal" was used in the sense of
work for an individual as distinguished from work
for the coal mne as an institution. These nalis
were undoubtedly working for the officers as
i ndi vi dual s.

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. Civil Appea
No. 96 of 1961.

Appeal by special |eave fromthe award dated
Decenber 7, 1959, of the «central Governnent
I ndustrial Tribunal Dhanbad in reference No. 42 of
1959.

S.C. Banerjee and P. K Chatterjee, for the
appel | ant .
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Janardan Sharma, for the respondent.

1962. January 30. The Judgnent of the Court
was delivered by

SARKAR, J.-The appel l ants, t he Bhowr a
Kankanee Coal Co. Ltd., own the Bhowa and ot her
collieries. On the Bhowa Colliery there are a
nunber of residential bungal ows belonging to the
appel l ants occupied by their officers enployed in
the colliery. The appellants enploy certain nalis
for working as such in these bungal ows and their
duty is to look after and mmintain the gardens
there. A dispute al ong between the appellants and
their workmen as to whether these malis, who were
fourteen in nunber, were entitled to bonus. By an
order made on June 23,1959, under the Industria
Di sputes Act, 1947, the CGovernnent of India
referred this dispute ~along with another wth
which we are not concerned in this case, for
adj udi cation to the Industrial Tribunal, Dhanbad.
The Point's ~referred concerning the dispute above
nmentioned were in these terns:

(1) Vet her the wi thdrawal of the
benefit of bonus provided in the Coal M nes
Bonus
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Schene by the managenent of the Bhowa

Colliery from t he fol | owing gar den

mazdoor/malis'is justified. If “not, to what

relief are they entitled and from what date?

(2) Whether . the garden mazdoors/malis
referred to above are enployed on donestic
and personal work wthin the neaning of
paragraph 3 (b) of the Coal ~Mnes bonus
Scheme, 1948 and if not, to what relief are
they entitled and fromwhat dates The points
so referred were decided by the Tribuna
agai nst the appellants by an award nade on
Decermber 7, 1959, and the present appeal is
agai nst that award.

Till January 1, 1955, the Bhowra and certain
other collieries managed as a group, were owned by
the Eastern Coal Conmpany Ltd., and on that date
these collieries were sold to the appellants. At
the time when this sale was being arranged, the
workmen in these collieries raised a dispute that
their services should be treated as continuous
inspite of the transfer of the collieries from one
owner to another by the sale and that ‘the
conditions of their service and the facilities
whi ch they were enjoying under the previ ous owners
should be guar anteed and continued by the
succeedi ng owners, that is the appellants, after
the latter took over the collieries. At the
instance of the <conciliation officer appointed
under the Act this dispute was settled by an
agreenment made on January 14, 1955, to which the
Conciliation officer the worknmen the previous
owners and the appellants were parties. Paragraph
3 of this agreement provided as follows: "Agreed
that the existing service conditions and the
facilities will be continued, excepting pension."

Now in 1948 an Act called the Coal M nes
Provi dent Fund and Bonus Schenes Act had been
passed by s. 5 of which the Central Government was
886
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enpowered to frane a bonus schenme for the paynent
of bonus to the enployees of coal mines, The
Central Governnment had framed a Bonus Schene under
this provision in 1948 and since then the previous
owners had been paying the malis enployed for the
bungal ow gardens bel onging to the Bhowa Colliery,
bonus in terns of it. In 1951 they once stopped
the bonus but that caused an industrial dispute
and they thereupon restored the bonus. Upto the
acqui sition of the Bhowa Colliery by the
appel l ants they position thus was that these malis
had been receiving bonus since 1948 excepting for
a short period during which it had been stopped as
earlier nmentioned. After they becanme the owners of
the Bhowa Colliery, the appel l ants however
stopped the paynment of bonus to these malis. This
raised the industrial dispute ~which had led to
this appeal

Paragraph 3 of the Bonus Schene franed under
the Act, " so far ~as relevant for this case, is in
these terns:

Par agraph 3. Except as hereinafter provided
every enployee in a coal mne to which this Schene
applies shall be eligible to qualify for a bonus,

Exceptions:- An enployee in a coal mne
shall not be entitled to a bonus under the

Scheme for the period during which-

(a)

""""" (b) he is enployed as a nali, sweeper
or denestic servant on denestic and
per sonal work;

(c)
ne of the questions raised in this appeal is

whet her the bungal ow malis were entitled to bonus
under this paragraph. The appellants contended
before the Tribunal that malis as a class were
excepted from the benefit of the Bonus Scheme by
the provision
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in exception (b) in this paragraph. They further
contended in the alternative that these malis were
excepted in any event because they were In malis
enpl oyed on donestic and personal work within the
nmeani ng of the exception. The Tribunal rejected
these contentions of the appellants and held (a)
that these malis were entitled to bonus under
paragraph 3 of the agreenent of January 14, 1955
and (b) that they were not enployed on donestic
and personal work and were therefore not within
the exception. For these reasons the Tribunal held
that the w thdrawal of the bonus by the appellants
was not justified.

It is not clear on what ground the Tribuna
held that the malis were entitled to bonus under
paragraph 3. of the agreenment of January 14, 1955.
It may be that the Tribunal thought that the Bonus
Schene framed by the Central CGovernment formed a
condition of service of the malis or a facility to
which they were entitled and which the appellants
undert ook by the agreenent of January 14, 1955, to
continue. If this was the point of view then of
course the further question still remai ns whet her
the malis were on donmestic and personal work for
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if they were, then they would not be entitled to
the bonus as a facility or a condition of their
servi ce under the Schene.

It was however contended on behalf of the
respondent worknen in this Court that the right to
bonus was a condition of the service of the malis
and a facility to which they were entitled
i ndependently of the Bonus Schene and that this is
what the Tribunal had held. The record however is
not very «clear on this question. The appellants
di spute the contention of the worknen and further
say that in any event the Tribunal had no
jurisdiction to decide that question for the
guestion referred to it was the right of the malis
to bonus under the Bonus Schene.

888

We think that the ~appellants’ contention is
wel | founded. What had been referred was the
guesti on "whet her the withdrawal of the benefit
of bonus " Provided in the Coal M nes Bonus Scheme
...... is-justified'. On the |anguage of the order
of reference it seens to wus that the dispute
referred was as to the right as provided in the
Bonus Scheme and not as to any other right. This
al so was the worknmen’ s case before the Tribunal as
appears fromits witten statenent filed there. In
the statement of case filed in this appeal -also,
the respondent took the  same position. We
therefore think that if the Tribunal had hel d that
the malis were entitled to the bonus under the
agreenment of January 14, 1955 ndependently of the
Bonus Schene it had exceeded its jurisdiction and
its award cannot be uphel d.

The question still remains as to whether on a
proper construction of paragraph 3 of the Bonus
Schene these malis had any right to bonus. That
was undubitably the question referred to the
Tri bunal. The words requiring construction are "on
donestic and personal work". The Tribunal held
that malis working in bungal ows bel onging to the
appel lants were not working for the home or
househol d of private persons or individuals and
were therefore not on donestic work. It also held
that as the malis work under the direction and
control of the appellants and were liable to be
transferred from one bungalow to another or to
some other work they were not on personal work. W
are unable to accept this construction of
par agraph 3 of the Bonus Schenme. Donestic neans as
of the honme. W feel no doubt that the malis who
were working in the bungalows occupied by the
officers were working in the hone of the officers.
They were, therefore, on donestic work. The work
they were doing would not cease to be donestic
wor k because the bungal ows belonged not to the
officers but to the appellants. Whether a work
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is donestic or not would depend on its nature.
Suppose an officer has enployed his own mali for
working in the bungal ow garden, that mali would
surely be on donestic work. This is not disputed.
The nature of that work would not change because
the the mali was working not under the orders of
the officer occupying the bungal ow but under the
appel l ants, nor because the bungalow did not
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belong to the officer but to the appellants. Nor
for the sanme reason does the fact that the nmalis
were enployed by the appellants and not by the
officers make any differences The fact that Malis
m ght be transferred to other jobs and cease to be
malis altogether is also irrelevant. On such
transfer they mght becone entitled to bonus. The
exception in paragraph 3 deprives them of the
bonus only for the tinme they are nmalis on donestic
and personal work.

Par agraph 3, of the Bonus Scheme contenpl at ed
malis who were enployees of the colliery owners
and were yet on donestic work. The Tribuna
thought that paragraph 3 only contenpl ated cases
of malis appointed by the officers who were paid
sone all owance by the colliery owners for keeping
malis in the gardens of the bungal ows occupi ed by
them It may be that nmalis to engaged woul d be the
enpl oyees 'of the colliery owners, as the term
enpl oyee is~ defined in the Act under which the
Bonus Schene was framed, ~but we see no reason to
restrict malis on domestic work referred to in
paragraph 3 to such -malis only. As we have said
earlier, whether a malis on domestic work or not
woul d depend on the nature of the work. As the
work which the malis wth whom we are concerned
did, was donestic work. these malis nust be deened
to be wthin the exception nentioned in paragraph
3. They would not cease to be nalis on donestic
wor k because they  had been working in the
bungal ows belonging to the —appellants or were
under their control and orders.

We further feel no difficulty in holding that
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these malis were on personal work: The word
"personal” is obviously used in the sence of work

for an individual as distinguished fromwork for
the Coal mne as an institution. These malis were
undoubtedly  worki ng for t he officers as
i ndi viduals. Therefore they were on personal work.

For these reasons in our view the malis in
the present case were not entitled to any bonus
under the Bonus Schene. As in our opinion the
order of reference does not raise any question as
to whether the nalis were entitled to bonus apart
fromthe Bonus Schene, it is unnecessary for us to
express any opinion on that question and we do not
do so.

The result is that this appeal allowed and we
set aside the award of the Tribunal in so far as
it is concerned with the two points of dispute
earlier set out which had been referred to it. W
do not think it a fit case to make any order for
costs.

Appeal all owed.




