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GOSWAM , P. K.
BENCH
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KRI SHNAI YER, V. R

Cl TATI ON:
1978 AIR 419 1978 SCR (2) 400
1978 SCC (1) 235

ACT:

Industrial Dispute-Award not covered by the reference nust
be guashed- - Revi sion of dear ness al | owance- Addi ti ona
financial burden whichrevision of dearness all owance would
i mpose upon the enployer and his ability to bear such burden
are rel evant considerations.

HEADNOTE:

One of the five principles laid dowmmby this Court, in
Bengal Chenical & Pharnmaceutical Wrks Ltd. v. Its worknen
[1969] 2 S.C.R 113, for considering a revision of dearness
al  owance, is the additional financial burden which dearness
al | onance woul d i npose upon the enployer and his ability to
bear such burden.

Inits charter of demands, the respondent worknen Uni on nade

specific demands viz.; (i) that the existing m ni mum
dearness allowance of RS. 146/ be nodified and that all the
wor kers including workers known as staff should be paid
m ni mum dearness allowance at the rate of full dearness

al l owance that is being paid to textile workers at Ahnedabad
i.e. 100% of Ahnedabad Textile, rate and (ii) with the above
m ni mum dear ness al |l owance, they shoul d be further continued
t he hi gher dearness all owance of 40% pl us Ahnmedabad ~ Textil e
D.A for those in the pay range of Rs. 100-200 and 20% pl us
Ahrmedabad Textile D.A. for those in the pay range of above
Rs. 200/-. The dispute was referred by the Governnent in
the form viz. "Al'l  worknmen should be paid dear ness
al l owance at the rate of 100% dearness-al | owance paid to the
workers of the Cotton Textile MIls, at Ahnedabad". The
Tri bunal , however, ranted over and above the 100% Ahnedabad
Textile D.A., varying percentages from80%to 89% phased in
a particular way.

Allowing in part, the appeal by special |eave the Court.
HELD : It is true that in considering the question of
dearness al | owance the capacity of the Conpany to pay is one
of the nobst important considerations.

In the instant case (a) in view of the fact that although a
substantial sumwas kept as reserve towards the replacenent
costs only a fraction of it was wutilised, the conpany
therefore cannot nake any grievance about the award that
this could be done in a phased manner. The Tribunal has
exhaustively gone into the matter with care and kept in view
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the five principles in Bengal Chemical & Pharnmaceutica
Works Ltd. v. Its- Wrknen [1969] 2 S.C R 113; (b) The
Tribunal in view of the content of the dispute referred to
it had no jurisdiction in this reference to grant anything
nore than 100% of the Ahnedabad Textiles D.A. on the
outside. Since the Tribunal, after having given appropriate
consideration to all aspects of the matter granted varying
percentages from 80%to 89% phased in a particular way, it
bad virtually rejected the Union's claimfor 100% of the
Textile D.A. Having done so,. the was no scope for allow ng

to the higher brackets of wage earners in addition 40% and
20% of basic wages as dearness all owance. [468C, GH, 469G

H

Ohiter

Social justice perspectives being integral to industria
jurisprudence the hi gh cost allowance as a conmponent of D.A.
is not inpermssible in principle. It is alegitimte item

Indeed ~in the instant case, the | owest bracket upto Rs.
100/ - needed full neutralisation of the rise in the cost of
living.  'Such a dispute may well be referred by Governnent,
if it considers fit, and the decision in this case will not
bar such a cause. [470C D

Killick N xon Ltd. v Killick & Allied Conpani es Enpl oyees
Uni on [1975] Supp. /S.C.R 453 referred to.

467

JUDGVENT:
ClVIL APPELLATE JURI SDICTION :~ Gvil Appeal No. 9 of 1977.
Appeal by Special Leave fromthe Award of the I'ndustria
Tribunal, GQujarat dated 8th Cctober, 1976 in Reference No.
11 of 1975., published in the Gazette Part |-L dated
Novenber 11, 1976.
H. R Gokhale, A P. Hathi and Ashok G over for the
Appel | ant .
R K. Garg, P H Parekh, Mss Manju Jetley and K
Vasudev for Respondent No. 1.
The Judgnent of the Court was delivered by
GONBAM , J.-This appeal by special leave is directed against
the award of the Industrial Tribunal, CGujarat, of Cctober 8,
1976. Although it is a conposite award disposing of ~two
references by the :State Governnent, we are concerned in
this appeal with Reference (IT) No. 11 of 1975 as per -the
State Governnent notification of January 21, 1975 and  even
out of the two questions referred to therein only wth
regard to one of these regardi ng dearness all owance.
The relevant, issue which arises for consideration in this
appeal nay be quoted bel ow
"Al'l worknmen shoul d be paid dearness all owance
at the rate of 100% dearness all owance paid to
the workers of the Cotton Textile Mlls at

Ahnedabad" .
Before we advert to the submission of M. HR Cokhale,
appearing on behalf of the appellant, it will be appropriate

to indicate that there is no dispute about granting of
dearness allowance of the pattern ,of what is known as the
Ahmedabad Textile D.A. The question to 'be determined by the
Tribunal was only with regard to the percentage ,of the
Textile D.A. to be paid to the enpl oyees of the conpany.
The Tribunal has noticed that-
"the recent trend in the several industries-
textile, engineering and others, in Ahmedabad,
Baroda and in some other parts of the State of
Gujarat, is to nake a demand for dearness
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al | owance on the lines of the dear ness
all owance paid to the workers of the cotton
textile mlls at Ahnedabad, with a varying
per cent age".
The Tribunal describes this as what in ordinary parlance is
called 'the "Textile D.A." and reckons it "as before the
revision of the basic wage in the mlls prior to 1-1-1974".
The conpany is manufacturing high precision ball and roller
bearings in collaboration with a West German conpany. It
has its plant in the district of Baroda with a manufacturing
capacity of 24 |akh pieces of bearings per annumupto 1973
and 28.82 | akh pieces per. annum from 1974. The conpany was
incorporated in April, 1962 and went into conmerci a
production from June 1965. |Its registered office is in
Bonbay and has its sales offices in Bonbay, Calcutta, Delhi.
,and Madras. The plant is being operated alnpst to ful
capacity from June 1965 onwards. The production has also
i ncreased progressively.

468
The nunber~ of workers on 31-8-1974 was about 630. The
conpany’ is said to be the third largest unit in the bal

bearing industry in the-country-the other two concerns being
Antifriction Bearings-and the Associ ated Bearings, the next
one to the company bei ng Shriram Beari ngs.

Two questions are raised before us by M. Gokhal e. Counse
is, conscious of his limtations in an appeal by specia
| eave under Article 136 of the Constitution and has,
therefore, fairly enough confined his, submissions wthin
narrow bounds and we fully appreciate this stand. The first
subm ssion of M. Gokhale in the forefront of his argunent
is that the Industrial Tribunal has failed to consider the
i mpact of the rise in dearness allowance granted by it on
the financial capacity of the appellant to bear the burden
It is true that in considering the question of dearness
al  owance, the capacity to pay of the conmpany is one of the
nost i nmportant considerations.. M. Gokhal e has pointed out
that the additional liability as a result of the award would
be Rs. 8,29,312 in 1975, Rs. 7,42,563 in 1976, and Rs.
12,422,395 in 1977 and the percentage increase over the
annual wage bill will respectively be 3. 6.76 % 32.91 % and
5 5.07 %for the said three years. He has also pointed out
that the conpany was able to declare 8% dividend for the
first time in the year 1970-71 and had been incurring |oss
for the wearlier years from 1962-63. He: also points out
that although divi dends have been progressively  increasing
from 8%to 12% from 1970-71 to 1974-75, only 8% -dividend
was declared in the year 1975-76. Besides, the, company has
to, spend huge sums for replacenent costs which, according

to counsel, the Tribunal has not properly taken /'into
account. It is true that the Tribunal has nentioned in the
award that this could be done in a;, phased nmanner. M.

CGokhal e submits with sonme justification that this was purely
a management function and the Tribunal should have taken the
figures as furnished by the nanagement in nmaking reserve&
for replacenent costs. W have, however, seen that although
a substantial sum was kept as reserve t owar ds t he
repl acenent costs, only a fraction of it was actually
utilised. The company, therefore, can-not make any
gri evance about the manner in which the Tribunal has, dealt
with this aspect. M. Garg, on behalf of the respondents,
also drew our attention to paragraph 4 of the conpany’s
witten statement (page 62, Volune 1) where after having
referred to certain offers made by it the conpany was
prepared to the "increase of about Rs. 15 lacs in the
enpl oyee cost in the very first year
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W find that the Tribunal has exhaustively gone into the
whol es matter with care and kept in view the five principles
[ aid down by this Court in the Bengal Chemi cal &
Phar maceutical Wrks Ltd. v. Its Wrknen(l), the 5th one
being additional financial burden which dearness allowance
woul d i npose upon the enployer and his ability for bear such
burden. W are unable to find any infirmty in the Tribuna
dealing with the point of the financial capacity of the
enpl oyer to bear the burden. The Tribunal finally observed
as foll ows
(1) [1969] 2 S.C.R 113.
469
I ml5
"On a careful consideration of all the relevant factors, in
ny opinion, the dearness allowance paid to the PBI (Pre-
ci sion Bearings India) worknen at the mininmmlevel of basic
pay fromRs. 26-upto Rs. 100-should be from 80 per cent, of
the textile D.Ato 89 per cent, of the textile D.A phased
over a period of three years, The dearness allowance in the
hi gher pay scale of Rs. 101-to Rs. 200should be 40 per cent
and. in the still higher slab of Rs. 201 and above, should
be 20 per cent, the percentage for the higher two slabs
remai ni ng the same".
The 40 per cent and 20 per cent of the basic wages in the
hi gher slabs were in addition to the Ahnedabad Textile
Dearness Allowance granted in the award. This takes us to
the second objection of M. CGokhale.
It is submtted that in the charter of denmands of the union
there were two specific demands with regard to dearness
al  owance. These were as follows : -
1 : 1. It is demanded that the existing
m ni mum dear ness al | owance of Rs. 146/- should
be nodified and that all the workers including
wor kers known as staff should be paid | mnimm
dear ness all owance at~ the rate of ful
dearness allowance that is being paid to

Textile workers at Ahnedabad, i.e. /100% of
Ahnedabad Textile rate.
1 2 Wth the —above mninmm dearness

all owance the workers and workers known as

staff should be further continued the higher

dear ness al |l owance as under -

Below Rs. 100 pay-100% Ahnedabad Textile

Dear ness Al | owance.

Pay range between Rs. 100 to Rs. 200-100%

Ahmedabad Textil e DA+40% of basic

Pay above Rs. 200/-100% Ahnedabad Textile DA+

20% + of basic."
Even t hough the denand for dearness all owance was as above,
the State Governnent referred the dispute only in the form
set out at the outset. The CGovernnent did not entertain the
claim of dearness allowance in addition to the 100% D. A
paid to the workers of the cotton textile nills at
Ahrmedabad. In other words, while the claimof the union was
Ahmedabad Textile D.A  plus, the Governnment did not

di spute between the parties in that form W

find great force in the above subnmission of M. Cokhale.
The Tribunal in view of the content of the dispute referred
to it had no jurisdictionin this reference to grant
anyt hing nore then 100% of the Ahnedabad Textile D. A on the
outside. Since, the Tribunal after having given appropriate
consideration to all aspects of the matter granted varying
percentage from 80%to 89% phased in a particular way, it
had virtually rejected the union's claimfor 100% of the
Textile D.A. Having done so, there was no scope for allow ng

entertain the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

to the higher brackets of wage earners in addition 40% and
20% of basic wages as dearness

470

al l owance. This part of the award is, therefore, beyond the
scope, of the reference and must be quashed which we hereby

do. If the Government at a future time intends to entertain
a dispute of this nature with regard to higher brackets of
wage earners that will be a different dispute but such a

claimcould not be entertained by the

Tribunal in the present reference.

W rmay observe that during the course of the proceedings
before the Tribunal the clerical and the supervisory staff
seem to have wthdrawmn fromthe reference and even an
application was filed by some of them before the Tribunal to
confine the dispute as pertaining to the, manual and
technical workers. The Tribunal however, did not accede to
this request and  proceeded on the footing that all the
menbers of the-staff were included in the reference.

We shoul d not be taken to suggest that the 40% and 20% pl us
is either wong or excessive by way of high cost allowance.
I ndeed, we even felt that the | owest bracket upto Rs. 100/-
needed full neutralisation of the rise in the cost of living
as has been held in Killick Nixon Limted v. Killick &
Al'lied Conpanies Enpl oyees Union.(1l) Nor do we fail to see

the force of Shri Garg’'s submission that social justice
perspectives being integral to industrial jurisprudence. the
hi gh cost allowance as a conmponent of “ DA is not
impermissible in principle. It is alegitimte item But
we di sall ow because there is | deliberate om ssion to nmake a
ref erence, of that  item and  so, falls out si de the
jurisdiction of the tribunal. That is why we have expressly
observed that such a dispute nay well be referred by
Covernment, if it considers fit, and this decision will not

bar such a course

In the result the appeal is partly allowed. The award of
the Tribunal with regard to the 40% and 20% for the higher
two slabs is set aside In all other aspects the award of the
Tri bunal stands. The appellant will pay the costs (one set)
of the respondents as ordered at the time of granting the

special leave and will also pay interest as ordered therein

The arrears calculated in ternms of the Award now upheld will
be paid to the respondents in two equal —instalments, the
first instalnent within three nonths fromtoday and  fina

instal ment within three nonths thereafter.

Appeal partly all owed.
S. R
47 1




