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ACT:

Def ence of India Rules, 1962 r. 30(1) (b)-If ultra vires s.
3(2)(15) (i) of Defence of India Act-Constitution of India,
Art. 352-Procl amation- | f to state, sat’i sfaction of
Emer gency.

HEADNOTE:

The petitioner, the editor of a newspaper, was  detained
under r. 30(1)(b) of the Defence of India Rules, 1962. He
filed a petition under Art. 32 of the Constitution for a
wit of habeas corpus challenging the legality of the
detention order on various grounds. Di sm ssi ng the
petition,

HELD: Rul e 30 (1) (b) cannot be said to be ultra vires of s.
3 (2) (15)(i) of the Defence of India Act-for ~the reason
that it does not state that the satisfaction of the
authority maki ng the order of detention has to be on grounds
appearing to it to be reasonable. The rule requires only
that the detaining authority nust be satisfied that the
detention is necessary for the purposes nentioned and that
is what the latter part of the section under which it was
made al so says. This part does not contain any requirenent
as to satisfaction on reasonable grounds. The rule has
clearly been made in terns of the section authorising -it.
[211 F]

Article 352 of the Constitution does not require the
proclamation to state the satisfaction of the President
about t he Emer gency. The Article requires only a
decl aration of energency threatening the security of India
by one of the causes nmentioned. The words "to that effect”
can have no other nmeaning. A proclanation ceases to have
effect only by one of the events nentioned in cl. 2 of Art.
352 of the Constitution.[212 C

Section 3(2)(15)(iv) of the Defence of India Act and r. 30-A
of the Defence of India Rules, does not give a right to make
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a representation. Their effect is to provide a review of
the detention order by the authorities and in the manner
nmentioned. Rule 23 of the Defence of India (Del hi Detenus)
Rul es, 1964, states that a detente wll be allowed to
interview a legal practitioner for the Purpose of drafting
his representati on against his detention. [213 CD.

The fact that newspapers and nmen connected with them my be
dealt with under other provisions of the Art and Rul es does
not prevent detention of such persons under r. 30(1)(b) of
the Defence of India Rules. [213 H

The order need not nention the part of India which was to be
Prejudicially affected by the acts of the detenue.

JUDGVENT:
ORI G NAL JURI SDI CTION: Wit Petition No. 47 of 1966.
Petition.under Art. 32 of the Constitution of India for the
enf orcenont of fundanental rights.
The petitioner appeared in person.
210
Niren De, Additional Solicitor-General, N. S. Bindra, R H
Dhebar and B.R G K. Achar, for the respondent.
R V. S wMatti, for the intervener
The Judgrment of the Court was delivered by
Sar kar, CJ. The petitioner, Puran -Lal  Lakhanpal, was
arrested and detained under cl. (b) of sub-r. (1) of Rule
301 of the Defence of India Rules. 1962 by an order passed
on Decenber 10, 1965 and directed to be detained in Centra
Jail, Tehar, New Del hi.  The order stated that:
"WHEREAS the Central Covernment is. satisfied
that with a viewto preventing Shri P.L.
Lakhanpal. son of late Shri D wan Chand
Sharma........ from _acting in a manner
prejudicial to the Defence of India and G vi
Def ence, public safety and the maintenance of
public order, it .is necessary that he should
be det ai ned;
NOW THEREFORE.............. the Central Governnent ~hereby
directs that the said Shri P. L. Lakhanpal be detained."
He has noved this Court under Art. 32 of the Constitution by
a petition presented on Decenber 24, 1965 for a wit of
habeas corpus directing his rel ease. He challenges the
legality of the detention order on various grounds which we
now proceed to consider.
The first ground is that r. 30(1)(b) is wultra vires s.
3(2)(15) (1) of the Defence of India Act under ~which the
Rul es were made. Sub-s. (1) of s. 3 contains the genera
power to nake rules for certain purposes. Sub-section (2)
states that the rules nade nay provide for and many -~ enpower
any authority to nmake orders providing for all or any of the
following matters, nanely:
"(15) notw thstanding anything in any ‘other

| aw for the time bei ng in
force...... ... .. ... .

(i) t he appr ehensi on and det ention in
custody of any person whom the authority
empowered. . ....... suspects, on gr ounds
appeari ng to t hat aut hority to be
reasonable .................... acting, being

about to act or being likely to act in a
manner prejudicial to the defence of India and
civil defence, the security of the State, the
public safety or interest,the naintenance of
public order........ or with respect to whom
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t hat authority is satisfied t hat his
apprehensi on and detention are necessary for
the purpose of preventing himfromacting in
any such prejudicial manner."

211
Rule 30(1)(b) is in these termns:
"The Central Government............... if it

is satisfied with respect to any particular
person that with a view to preventing himfrom
acting in any manner prejudicial to the
defence of India and civil defence, the public

safety, t he mai nt enance of public

order............... may make an order -

(b) directing that he be detained."
It will be noticed that the rule does not say that the
sati sfaction nentioned in-it shall be on grounds appearing
to the authority concerned to be reasonable. It is said

that by omtting these words the rule has gone outside the
section which nentions them and is, therefore, ultra vires.
This contention is untenable. It overlooks the fact that
the latter part of the section states that the rules nade
under it may al so provide for the apprehensi on and detention
of a person "with respect to whom that authority is
satisfied that his apprehensi on and detention are necessary"
for certain purposes; this part does not contain any
requi renent as to satisfaction on reasonabl e grounds. Thi s
part of the section is independent of ‘the earlier part under
whi ch the apprehension and detention can be directed only
when the authority suspects on certain grounds appearing to
it to be reasonable that a person is about to act in a

certain nmanner. It is of sone significance to point out
that the second part of the section is preceded by the word
"or’. That puts it beyond doubt that the rules nmade under

it may provide for detention in two alternative cases, for
the first of which only it is necessary that the authority
should entertain a suspicion on grounds appearing to it to
be reasonabl e. That requirenent i's absent in the case of a
rule nmade wunder the second part  of the section. Rul e
30(1)(b) cannot be said to be ultra vires the section for
the reason that it does not state that the satisfaction of
the authority naking the order of detention has to be on
grounds appearing to it to be reasonable. ~The rule requires
only that the detaining authority nmust be satisfied that the
detention is necessary for the purposes nentioned and that
is what the latter part of the section under which it was
made al so says. The rule has clearly been made in terns of
the section authorising it.

It was next said that the Procl amati on of Emergency made by
the President under Art. 352 of the Constitution  which

prevented the Act frombeing illegal, was not in terns of
the article as it did not state that the President was
satisfied that a grave emergency existed. It is true that
the Proclamation did not do that. It stated:

In exercise of the powers conferred by
clause (1) of article 352 of the Constitution,
I Sarvapal Ii  Radhakri shnan, President of
India, by this Proclanmation declare that a
grave energency exists whereby the security of
India is threatened by external aggression.”
212

We, however, find nothing in the Article which requires the

Proclamation to state the satisfaction of the President

about the emergency. Article 352(1) reads,
"I'f the President is satisfied that a grave
emer gency exi sts whereby the security of India
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or of any part of the territory thereof s
t hr eat ened, whet her by war or ext erna
aggression or internal disturbance, he may, by
Procl amati on, make a declaration to t hat
effect.”
The Article requires only a declaration of emer gency
threatening the security of India by one of the causes
ment i oned. The words "to that effect" can have no other
nmeani ng. The power to nake the declaration can no doubt be
exercised only when the President is satisfied about the
emergency, but we do not see that the Article requires the
condition precedent for the exercise of the power, that is,
t he President’s satisfaction, to be stated in t he
decl aration. The declaration shows that the President must
have satisfied hinmsel f about the existence of the energency
for in these matters the rule that official acts are
presuned to have been properly performed applies and there
is nothing proved by the petitioner to displace that
presunption. We were referred to certain other provisions,
viz., Art. 311(2)(c) of the Constitution and r. 30(1)(b) of
the Rules and it was contended that these provisions require
the satisfaction to be stated.” It is unnecessary to decide
whet her they so require. Even if they did, the requirenent
of the statement of the President’s satisfaction in the
present case has /'to be decided on the terms of Art. 352
al one. W have said that this Article does not contain any

such requirement. It is of interest to point out here that
the petitioner stated in his petition that he extended his
full support to the Governnent” on the Proclamation of
Emer gency. Qovi ously he could not have done so if he had

any doubt about the legality of the Proclamation. - Then it
was said that the Proclamation should have stated the
direction from which the external aggression which it
nmentioned was apprehended. W find nothing in the Article
to require the Proclamation to state this. The Proclanation
was issued on OCctober 26, 1962 when, it is well known,
India’s integrity was threatened by China.

It was also stated that the continuance of Energency /which
was declared over three years ago is a fraud on the
Constitution. W were told that the President “in his
address to the Parlianment in February this year did not
state t hat the Energency continued to exi st . The
President’s address has not been produced, and we do not
know what it contained. However that may be, Art. 352
itself by cl. (2) provides that a Procl amation issued ~under

cl. (1) nmay be revoked by a subsequent Proclanmation and
shall cease to operate at the expiration of tw nonths
unl ess before the expiration of that period it has  been
approved by resolutions of both Houses of Parlianment. Thi s
clause also states that the Proclamation shall be/ laid
bef ore each House of Parliament. |t has not

213

been stated that the Houses of Parliament did not approve of
the Proclamation within the period of two nonths. It would

appear, therefore, that the only way a Procl amati on ceases
to have effect is by one of the events nentioned in this
cl ause. None of them has happened. Nothing contained in an
address by the President to the Houses of Parlianent can
operate to termnate the Proclamation. 1In this connection
it was also said that 'external aggression’ nmeans arned
aggression and as for sone tinme past there was no arned,
aggression against the territory of India, the continuance
of the Proclamation was unjustified. This contention nust
also fail, on the ground which we have just nentioned.

Anot her challenge to the legality of the detention was that
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the petitioner had not been allowed to nmake any
representation against his detention. Qur attention was
drawn in this connection to s. 3(2) (15)(iv) of the Act and
r. 30-A of the Rules and also to r. 23, of the Defence of
India (Del hi Detenues) Rules, 1964. The two first mentioned
provisions do not, in our opinion, give a right to make a
representation. Their effect is to provide a review of the
detention order by the authorities and in the nanner

ment i oned. The last one states that a detenue wll be
allowed to interview a | egal practitioner for the purpose of
drafting his representation against his detention. It has

not been stated in the petition that the petitioner was pre-
vent ed from making any representation or denied the
opportunity to consult a legal practitioner. Al hat 1is
said is that he had not been furnished particulars of his
witing s and materials on which the satisfaction of the
Central CGovernment mentioned in the order was based and that
had prevented him frommking a representation to the
Governnment agai nst _his detention. " This contention seens to
us unwarranted. There is nothing to show that the detention
order had been based on petitioner’s witings, nor has our
attention been drawn to any provision which requires the
detaining authority to supply the materials on which they
had fornmed their satisfaction about the necessity of the
detenti on.

Then it was said that the order of detention violated s. 44
of the Act and s. 3(2)(4)(b), (6), (7)(a)(b)(c) and (d) and
rr. 41, 42, 44, 45 and 46 of the Rules. The substance of
the contention is that the petitioner was the editor of and
ran a newspaper and that action-against himcould only be
taken under the sections and rules earlier nmentioned and not
under r. 30(1)(b). This contention seens to us. to be
entirely groundless. The provisions referred to no.  doubt
deal with newspapers and the manner of controlling them but
they in no way lead to the conclusion that a newspaper
editor may not, if the occasion arises, be detained under r

30(1) (b). The fact that newspapers and nen connected wth
themmay be dealt with in a certain manner does not prevent
detention of such persons under r. 30(1)(b). It was also

said that r. 30(1)(b) requires that the part of India which
is to be prejudicially affected by the acts of the detenue

has to be nentioned in the order. This is an -idle
contention. The
214

rule no doubt says that the detention nmay be -ordered to
prevent a person fromacting in a manner prejudicial to the
mai nt enance of peaceful conditions in any part of 1ndia, but
it also says that the detention can be ordered for
preventing a person fromacting in a manner prejudicial to
the defence of India, civil defence and public safety and
mai nt enance of public order with regard to which there is no
requi rement provided that they should be confined to any
part of India or that part should be mentioned in the order
of detention. The order in this case was made on these
grounds. The petition furnishes no material for saying that
the terms of s. 44 have been violated. There is nothing to
show that the detention interfered with the petitioner’s
avocation in life in a manner not justified by that section

The | ast ground taken was that the detention order was nala
fi de because the Hone M nister had not sworn an affidavit to
say that he was satisfied about the necessity for the
detention. There is a bald allegation in the petition that
the detaining authority had not applied its mnd to the
matter before making the order of detention. This part of
the petition was verified as true to the petitioner’s
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know edge. This wverification was plainly false and,
therefore, the allegation in the petition required no
answer . However, that may be, a Deputy Secretary to the

Hone Mnistry of the Government of India has sworn an
affidavit stating as true to his know edge that t he
materi al s in connection with the activities of the
petitioner were placed before the Union Home Mnister and,
on a consideration of those materials, the Mnister was
satisfied that the detention order was necessary.

The result is that this petition fails and it is accordingly
di smi ssed.

Petition dism ssed.
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