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ACT:

Sal es Tax- - Deal er consum ng - goods for his

purposes--I1f a sale exigible totax.

HEADNOTE:
The appel | ant was a manufacturer of sugar. It also ran
inthe mll prem ses a petrol punp selling high speed diese
oil, petrol and other lubricant oils of Caltex. A part of

these oils was consuned by the appellant for its own trucks
and other vehicles. The Sales tax authorities assessed to
tax the petrol consuned by the appellant for its own use as
wel | . On appeal the Conmi ssioner of Sales Tax held that
since the appellant was an agent of Caltex, title to the
property in the goods sold by it remained with the principa
and as such that part of the petrol and other oils~ consuned
by it was also a sale exigible to tax:

Al'l owi ng the appellant’s appeal

HELD: The petrol consurmed by the appellant for its own
purposes was not a sale exigible to tax.. A conspectus of
the terms of the agreenent showed that after taking deliyv-
ery, the appellant becane the owner of the goods and if /it
consuned the sane for its own purposes, it was doing so not
as an agent but as owner. [592 E]

1(a) In a contract of sale title to property in the
goods passes on to the buyer on delivery of the goods for a
price paid or promsed. Once this happens the buyer becones
owner of the property and the seller has novestige of  title
left in the property. Having regard to the conplexities of
nodern times the concept of sale has undergone a change and
nade a departure fromthe old doctrine of laissez faire.
Even if the seller, by an agreenent, inposed a nunber of
restrictions on the buyer, such for exanple as, fixing of
price, subm ssion of statenent of accounts, area of sale and
SO0 6n these restrictions would not per se convert a contract
of sale into one of agency. [581 H]

(b) A contract of agency differs froma contract of sale
i nasmuch as an agent, after taking delivery of the property,
does not sell it as his own but sells it as the property of
the principal under his instructions and directions. [582 B]
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(c) Wile interpreting the terns of an agreenent, the
Court has to |look to the substance rather than the form of
the agreenent. Use of words like "agent" or "agency",
"buyer" and "seller" is not sufficient to lead to the infer-
ence that the parties did in fact intend that the said
status would be conferred. 1In certain trades, the word
"agent" is often used without any reference to the law of
principal and agent. [582 F-(

Sri Tirunal a Venkateswara Ti nber and Banboo
Firm v. Comrercial Tax O ficer, Rajahnundry.
21 STC 313, 316 foll owed.

W T. Lamand Sons v. Goring Brick Conpany
Ltd.. LR [1932] | KBD 710, 717, CGordon Wbod-
roffe. & Co. v. Sheikh M ,4. Mjid & Co.
[1966] Supp. SCR 1, 3-4 and Daruvala Bros. (P)
Ltd. — v.. Conm ssioner of Income-tax (Central)
Bonbay, 80 I TR 213 referred to.

Foley v. Classigate Coaches Ltd. [1934] 2 K B
D I, Mchelin Tyre Conpany Ltd. v. Macfar-
| ane (@ osgow) Ltd. (in Liquidation), [1917] 2
Scots. L.T. 205, Financings Ltd. v Stinson.
[1962] 2 AIl. F.R 386,

579

Wllcox & G bbs Sewing Mchine Conpany V.
Daniel S. Ewing, 35 U S Law. Ed. 882, 884
hel d i nappl i cabl e.

In the instant case, the evidence furnished by the
agreement was sufficient to conclude (a) that the goods were
supplied not  on consignnment basis but by way of outright
sale; (b) that the agreenent was to-sell petrol and other
oils, after the deal er had bought the property from Caltex,
at prices fixed by that conpany; (c) that  stipulation of
sale price was to protect the conmpany’s goodwill and to
ensure quality of goods to be distributed-in fact stipula-
tion of price which is generally a conmon termin all agree-
ments between nonopolistic conpanies and their distributors
did not detract fromthe freedomof contract of sale; (d)
sale by the appellant to other custoners did /not disclose
that the property belonged to Caltex; (e) it was the  appel-
lant that bore | osses due to |eakage, driage and evaporation
in storage and (f) reinbursenent by the conpany of transport
charges and handling expenses and —also reinbursenment  of
supplies nade by the appellant to certain designated custom
ers showed that the agreenent was a contract of sale and not
of agency.

Further, the termrequiring the dealer to furnish state-
ments of sales and other matters showed that the conpany
wanted to keep itself fully inforned of the proper conduct
of the business in order to maintain its goodwill and to
term nate the agreenent in case it found that the appellant
was msusing the privilege given to it. The term "conm s-
sion and all owances" indicated that certain special benefits
were conferred by the conpany on its distributors. It did
not show that it was an agency. Nor was the term_requiring
the appellant to furnish security for the due observance and
performance of the stipulations an indication that the
agreenent was an agency.

Bel t hezar and Son v.E. M Abowath, AIR 1919
P.C. 166, 167 referred to.
Ganesh Export and Inport Conpany V.
Mahadeol al Mat hmal , AIR 1956 Cal. 188 ap-
proved.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 14

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 1135-
1138 of 1972.

Appeal s by Special Leave fromthe Judgnent and Order
dated the 5th May, 1970 of the Conmm ssioner of Sales Tax,
Madhya Pradesh in Revision Case Nos. 2-5/RM5 of 1968-1969
respectively.

S.T. Desai, (Ms.) Anjali K Varna and Sri Narain for
the Appell ant.

Ram Panjwani, H'S. Parihar and 1. N. Shroff for Re-
spondent .
The Judgrment of the Court was delivered by

FAZAL ALl, J.--These appeals by special leave are di-
rected against the order of the Comm ssioner of Sales Tax
dated May 5, 1970 rejecting the revision filed by the appel -
| ant before him against the order or’ the Appellate Assist-
ant Commi ssioner, Sal es Tax, inposing sales tax.

The ~appellant filed an appeal against the order of the
respondent-Sales Tax Oficer--to the Appellate Authority
under the Madhya Pradesh Sales of Motor Spirit and Taxation
Act, 1957 hereinafter referred to as "the Act’'--and pari
pasu filed a petition-under Art. 226 of the Constitution in
the Hi gh Court of Madhya Pradesh challenging the constitu-
tionality of the Act and the assessments nade in pursuance
t her eof . The Hi gh Court, by its judgnent dated January 25,
1961, dism ssed the petition-of ‘the appellant”. The
appel lant. then approached this Court through a specia
| eave petition and also a petition
580
under Art. 32 of the Constitution but w thout any suc-
cess. This Court by-its judgnent dated Decenber 21, 1962
held that the Hi gh Court had erred in assuning jurisdiction
in deciding disputed questions involved in the petition and
shoul d have insisted on the appellant to nmove the Appellate
Authority provided under the Act. The petition under Art.
32, however, .was allowed by this Court and a part of the
definition of "sale" in(s. 2(1) of the Act was decl ared
ultra vires. In the instant case, however, we are not
concerned with this aspect of the matter.

In conpliance with the orders of this Court, the appel-
lant filed an appeal before the Appell ate Assistant Comm s-
sioner of Sales Tax which was allowed by his ~-order  dated
March 6, 1963, and the case was remanded to the Sales Tax
Oficer for fresh assessnent after naking necessary en-
quiries. Thereafter the respondent Sales Tax O ficer
assessed the appellant afresh by his order dated October 20,
1963, and nade sinilar assessnments for the other periods.
Agai nst this order the appellant noved this Court again but
ultimately withdrew the petition and filed /"a revision
petition under s. 28 of the Act to the Commissioner of Sales
Tax, Madhya Pradesh. The Commi ssioner, after hearing the
argunents of both the parties, invited further docunents and
after making further queries upheld the order of the /Appel-
| ate Assistant Conm ssioner of Sales Tax holding that the
appellant was liable to pay sales tax i nasmuch as the con-
tract which was entered into between the appellant and
Caltex (India) Ltd. was a pure and sinmple contract of
agency and not a contract of sale. The Conm ssioner opined
that as the contract was one of agency, the title to the
property remained in the Caltex (India) Ltd. and if the
appel l ant used the petrol for its own purposes as agent,
then such a user would anount to a sale of the property of
the Conpany by the agent to itself so as to he exigible to
sal es tax. It is against the order of the Comm ssioner
dated My 5, 1970 that the appellant has come up to this
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Court after obtaining special |eave.

We have heard counsel for the parties at very great
| ength and we have al so gone through the docunments flied by
the parties before the Conmi ssioner and incorporated in the
Paper Book. It seens to us that the only point for deci-
sion lies within a very narrow conpass. The short point to
be decided is whether at the tinme when the appellant was
consum ng the high speed diesel oil and petrol for its own
purposes, was it doing so as owner of these articles or
nerely as an agent of Caltex Conpany ? In other words, if it
is held that as a result of the agreement between Caltex and
the appellant and the transactions follow ng thereupon the
title to the diesel or petrol passed to the appellant by the
delivery of these articles, then fromthat date the appel-
| ant became owner of ‘these articles and was entitled to use
them as he liked, because he had already paid the price of
the diesel” and  petrol received by it. If this be the
position, then it is manifestly clear that the user by the
appel l'ant for its own purposes may not anmpbunt to a sale
which had already taken place at a point of tine when the
goods were delivered by the Caltex Conpany to the appellant.
On the other hand, if it is held that the appellant was a
nere
581
agent under the agreenent and was selling the articles on
behal f of its principal--the Caltex Conpany--then any user
of these articles or properties nay anpbunt to a sale so as
to be exigible to sales tax. W may add that even then it
was contended for the appellant that it would not anpunt to
sale, but it did not press his contention |ater.

The question, therefore, will have to be determ ned
having regard to the ternms and recitals of the agreenent,
the intention of the parties as nmay be spelt . out from the
terns of the documents and the surroundi ng circunstances and
having regard to the course of dealings between the par-
ties. In all the Sales Tax statutes as also the definition
of "sale" inthe Act in this case, the definition given in
the Sale of Goods Act has been bodily lifted fromthat Act

and inserted in the Tax Statutes. |In the instant case under
the Madhya Pradesh Sal es of Mtor Spirit Taxation Act, 1957,
"sale". is defined thus:

" "sale" with all its grammtical variations

and cognate expressions neans transfer of
notor spirit for cash or deferred paynent or
for other valuable consideration and includes
transfer of notor spirit by a society or  club
or any association to its menbers, but does
not include a nortgage hypothecation, charge

or pl edge;

Expl anation |.---Consunption of notor spirit
by a dealer hinself or on his behalf shall be
deened to be a "sal e";

Expl anation 11.---A sale of ' notor spirit

deened to be a sale inside the State w thin
the neani ng of sub-section (2) of section4 of
the Central Sales Tax Act, 1956 (74 of 1956),
shall also be deemed to be sale inside the
State for the purposes of this clause;"
Thus it would appear that in order to satisfy the conditions
of "sale" under the definition of the Act, the follow ng
condi tions nust be satisfied:
(i) that there should be a transfer of
notor spirit fromthe seller to the buyer
(ii) that the transfer must be for valu-
abl e consi deration which nmay be either cash or
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deferred paynent; and
(iii) that the transfer must not be in the

nature of a nortgage, hypothecation, charge or

pl edge.
Under Explanation |, consunption of notor spirit by a dealer
hinself or on his behalf shall be deenmed to be a sale. But
this Expl anation has already been held to be ultra vires by
this Court in the previous Bhopal Sugar Industries Ltd's
case. Thus the essence of the matter is that in a contract
of sale, title to the property passes on to the buyer on
delivery of the goods for a price paid or promsed. Once
this happens the buyer becones the owner of the property and
the seller has no vestige of title left in the property.
The concept of a sale has, however, undergone a revol ution-
ary change, having regard to the conplexities of the nbdern
times and the expanding needs of the society,
582
which has nmade a departure fromthe doctrine of |aissez
faire by including a transaction within the fold of a sale
even though the seller nay by virtue of an agreement inpose
a- nunber of restrictions on the buyer, e.g. fixation of
price, subm ssion of accounts, selling in a particular area
or territory and so on. These restrictions per se would
not convert a contract of sale into one of agency, because
in spite of these restrictions the transaction would stil
be a sale and subject to all the incidents of a sale. A
contract of agency, however, differs essentially from a
contract of sale inasmuch as an agent after taking delivery

of the property does not sell it as his own property but
sells the sane. as the property of the principal and under
his instructions and-directions. ~ Furthernore, since the

agent is not the owner of the goods, if any |loss is suffered
by the agent he is to be indemified by the principal. This
is yet another dom nant factor which distinguishes an agent
from a buyer--pure and sinple. |In Halsbury s Laws of Eng-
land, Vol. 1, 4th Edn., in para 807 at p. 485, the follow ng
observations are nade:
"The relation of principal and agent raises by
inmplication ~a_ contract on the part of the
principal to reinburse the agent in respect of
all expenses, and to indemify hi m agai nst al
liabilities, incurredin the reasonable per-
f or mance of the agency, provided that such
inmplication is not excluded by the express
terns of the contract between them and pro-
vided that such expenses and liabllities are
in fact occasioned by his enpl oynment."

W have nmentioned this fact, particularly because under
the agreenment between the Caltex Conmpany and the appell ant
the | oss sustained by the buyer has to be borne by it @ after
delivery of the goods and the seller is not -responsible for
the sane. Such a special arrangenent between the parties
is a factor which taken along wth other  circunstances
poi nts towards the agreement being one of sale.

It is well settled that while interpreting the terns of
the agreenment, the Court has to | ook to the substance
rather than the formof it. The nmere fact that the word
"agent’ or 'agency’ is used or the words 'buyer’ and ’sell-
er’ are used to describe the status of the parties concerned
is not sufficient to lead to the irresistible inference that
the parties did in fact intend that the said status woul d
be conferred. Thus the nmere fornmal description of a person
as an agent or buyer is not conclusive, unless the context
shows that the parties clearly intended 'to treat a buyer as
a buyer and not as an agent. Learned counsel for the appel -
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lant relied on several circunstances to show that on a
proper construction of the agreenent it could not but be
held to 'be a contract of sale. Learned counsel strongly
relied on a decision O this Court in Sri Tirumala Venkates-
wara Tinber and Banboo Firmv. Commercial Tax Oficer
Raj ahmundry, (1) where this Court held the transaction to be
a sale in alnpbst simlar circunstances. Speaking for the
Court, Ramaswami, J., observed as foll ows:
(1) 21 S. T.C. 313; 316
583
"As a matter of lawthere is a distinction
between a contract of sale and a contract of
agency by which the agent is authorised to
sell " or buy on behalf of the principal. The
essence of a contract of sale is the transfer
of title to the goods for a price paid or
prom sed to be paid. The transferee in such a
case is liable to the transferor as a debtor
for the price to be paid ; and not as agent
for the proceeds of the sale. The essence of
agency to sell is the delivery of the goods to
a person who is to sell them not as his own
property but as the property of the principa
who continues to be the owner of the goods and
will therefore be liable to account for the
sal e proceeds."
It is clear fromthe observations rmade by this Court that
t he true relationship of the parties in Such a case has to
be gathered fromthe nature of the contract, its terms and
conditions, and the term nology used by the parties is not
deci sive of the said relationship. Thi's Court relied on a
decision in WT. Lanb and Sons v. Coring Brick Conpany Ltd.
(1) where despite the fact that the buyer was designhated as
sole selling agent, the Court held that it was a contract of
sale Lord Scrutton, w.th whom other Lords agreed, observed
as follows:
“"Now it is well known that in certain trades
the word "agent" is often used without any
reference to the law of principal and ' agent.
The notor trade offers an obvious exanple,
where persons described as "agents"  are not
agents in respect of any principal, but are
purchasers who buy from manufacturers and sel
i ndependently of them and many difficulties
have arisen fromthis habit of ~describing a
purchaser, sonetines a purchaser upon ternms,
as an agent."
In a earlier decision of this Court in
Gordon Wodroffe & Co. v. Sheikh MA Mjid &
Co. (2) it was observed thus:

"The essence of sale is the transfer of
the title to the goods for price paid or to be
pai d. The transferee in such 'case becones
liable to the transferor of the goods as a
debtor for the price to be paid and not as
agent for the proceeds of the sale. On the
other hand, the essence of agency to sell is
the delivery of the goods to a person who is
to sell them not as his own property but as
the property of the principal who continues to
be the owner of the goods and who is therefore
liable to account for the proceeds."

The Bombay Hi gh Court in Daruvala Bros (P) Ltd. .
Commi ssioner of Incone-tax (Central) Bonbay(3) had, in
al nost simlar facts, held that even though there were
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restrictions on the assessee, the agreenent being one of
distribution was to be treated as a contract of sale and not
an agreenment of agency. It would thus appear that

(1) L.R [1932] | K B.D. 710, 717.

(2) [1966] Supp. S.C R 1,34.

(3) 80 1.T.R 213

584

even if a party is described as agent in the agreenent he
may not be an agent but a buyer though described as an
agent . In fact we feel that there may be agreenents which
may contain some el enents of agency but may be-contracts of
sale in other respects.

Learned counsel for the respondent then relied on the
decision in Foley v. dd assique Coaches Ltd. (1) This author-
ity does not appear to be of any assistance to the respond-
ent because in that case the court came to a finding of fact
that there was no concluded contract at all and the agree-
ment was nerely an executory one and, therefore, the ques-
tion of determning the relationship between the parties did
not-naturally arise.

Similarly reliance was placed on Mchelin Tyre Conpany
Ltd. v. Macfarlane (dasgow) Ltd. (in Li qui dation). (2)
Here al so the question was decided on the peculiar terns
of the agreement in question and this authority cannot be
called into aid for the purpose of deciding the present
case.

Learned counsel for the respondent also relied on Fi-
nancings Ltd. v. Stinson(3) but the facts in the aforesaid
case appear to be quite different fromthe facts of the
present case.

Strong reliance was al so placed by M. Panjwani coun-
sel for the respondent on Wl lcox & G bbs '« Sewing Mchine
Conpany v. Daniel S. Ew ng, (4) where the Court observed as
follows ::

"And it is agreed and understood that this
appoi ntnment or agency is not saleable or
transferabl e by second party w thout obtaining
the witten consent of first party, but such
consent is to be given providing the purchaser
or other person-is acceptable to said first
party."
"There was sone discussion at the bar as to
whet her Ewing was, strictly, an agent of the
conpany. We think he was. He was none the
| ess an agent because of his appointnment as
"excl usive vendor" of the defendant’s nachines
within a particular territory, or because | of
the peculiar privileges granted to or the
peculiar restrictions inposed upon hinf
It seens to us that the |Iaw on the subject has been stated
by the Court in a different context and, ~therefore, this
case does not appear to us to be of any assistance in deter-
mning the question at issue in the instant case. The
"Court in the aforesaid case had inferred agency from the
nere fact that under the agreenent the sale was to operate

in alinmted territory. This by itself, in our opinion
is not sufficient to lead to the inference that the agree-
ment was one of agency. It is

(1) [1934] 2K.B.D. 1.

(2) [21917] 2 Scots. L.T. 205.

(3) [1962] 3 AIl E.R 386.

(4) 35 U S Law Ed. 882, 884.

585

al ways open to the buyer to purchase goods for a linmted
purpose and wthin the field of that Iimted purpose the
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buyer has absolute to the property once it is delivered to
hi m by the seller.

Learned counsel for the respondent then relied on a deci-
sion of the Kerala Hi gh Court in Goverdhan Hat hi bhai & Co.
v. Appell ate Assistant Comm ssioner of Agricultural |ncome-
tax and Sales Tax, Trivandrum (1). But that decision is
contrary to the principles enunciated by this Court
in Sri  Tirumala Venkaeswara Tinber and Banboo Firnis case
(supra) and .Gordon Wodroffe & Conmpany’s case (Supra).
Moreover, as pointed out by the Kerala High Court in that

case there were special terms and stipulations in the
contract which persuaded the .Court to hold that it was a
contract of agency. W would, therefore, |like to confine the

ratio of that case to the peculiar facts of that case
Further, it appears that while the Kerala H gh Court had
expressly dissented froma decision of the Patna H gh Court
in Rohtas Industries Ltd. v. State of Bihar(1l) and did not
accept the propositions |aid dowmn by the said Court, this
Court ~ had affirnmed the aforesaid Patna Hi gh Court decision
i'n Rohtas Industries Ltd. v. State of Bihar(3) where it
was observed thus:
"W therefore agree with the view of the
Hi gh ~Court that clause 24 does not qualify
the legal effect  of the other i mport ant
cl auses of the agreenent, and that the cenent
delivered, despatched or consigned by the
manuf act uri ng conpanies to the Mar ket i ng
Conpany or to its orders or in accordance
with its directions was sold by the manufac-
turing conpani es to the Mar ket i ng
Conmpany - ...... "
In view of the observations of this Court, therefore, the
Keral a High Court decision referred to above must be held to
have been inpliedly overruled.
Havi ng di scussed the | aw " on the subject, we shall now
anal yse the agreenent in the present case and interpret the
same m accordance withthe principles |laid down by the

various authorities referred to above. To' begin with,
clauses 1 and 2 express in absolutely categorical ternms that
the nature of the agreement is to sell the property in

guestion and nothing else. Clause 2 runs-thus:
"The Conpany shall sell to the dealer and the
dealer shall buy fromthe Conpany the said
products at the prices preestablished by the
Conpany therefore and which arein effect  on
the date on which the Diesel G is/  des-
pat ched/ or delivered by the Conpany."

Cl ause 2 expressly states that H speedol was to be sold and

the dealer was b in the property from the Conpany  at

prices to be fixed by the Conpany. The terns "buying" and

"selling" have not been used by way of a routine or forma

description of the status of the parties

(1) 12 S.T.C 464.

(2) 9 S.T.C. 248.

(3) 12 S. T.C 615,622.

586

but appear to us to forman integral part of the contract

clearly exhibiting an intention of the nature of transaction

which the parties intended tiffs docunent to be, nanely,

that it is a contract for sale and nothing el se. W& rnust

remenber that the agreenent in questionis a contract for

di stribution of H speedol produced by the Caltex Conpany

whi ch has a nonopoly for producing a particular type of oi

which it sells. A common feature of any distribution agree-

ment is that the seller insists on a particular price at




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 14

which the property is to be sold and inpose certain restric-
tions in order to protect his goodw Il and ensure the quali -
ty of his goods to be distributed through sale. The chart
filed by the appellant at p. 191 of the Paper Book would
clearly show that the appellant paid the price of the bulk
supplies alnmpst within a nonth of the date of delivery of
the goods. This chart runs thus:

"A. H Bhiwandiwalla & Co. (Bonbay) Private

Ltd., Managing Agents, The Bhopal Sugar

I ndustries Ltd., Sehore, Cash Debit voucher

No.. 2011, dt. 1-7-1958.

"Please pay to. Ms. Caltex (India) Ltd.,

Account: Petrol Diesel Ol & lubricants.

In full paynent of the following bills Rs .-np
No. 19232 dt. 9-4-58 for 1000 Gs. petrol Rs. 2920-00
No. 19283 dt. 8-5-58 for 1000 Gs. petrol Rs. 2920-00
No. 19321 dt. 29-5-58 for 1000 Gs. petrol Rs. 2920-00
8760- 00
No. 17586 dt. 1-5-58 for 1000 Gs. Hispeedol Rs. 1770-00
No. 17593 dt. 7-5-58 for 1000 Gs. . Rs. 1770-00
No. 17610 dt. 14-5-58 for 1000 Gs. ,, Rs. 1770-00
No. 17621 dt. 18-5-58 for 860 Gs. . Rs. 1540-00
6850- 00
Rupees fifteenthousand six hundred ten only. 15610- 00
For the Bhopal Sugar Industries Ltd.
Sd/ - 111 egible
Manager. "

This chart also reveals a crucial fact, namely, that the
supply of the products by the Conpany was made to the appel -
ant not on consignnent basis but by way of outright sale.
It appears fromthe docunents produced by ' the appellant
before the Conm ssioner that on inquiries made from the
seller, nanmely, the Caltex Conpany, they confirmed the fact
that the goods were sent to the buyer on the basis of out-
right sale. 1In this connection, the relevant portion of the
letter read thus:

"We refer to 'the discussion your M. Mdy had

this forenoon wth our Ms. GH  Sani . and

M R Patankar ......

In this connection we would like to
confirm as under "1. Since the  inception of
your deal ership, clause No. 4 of
587
our Standard Petrol Dealer Agreement does not
apply to you.

2. Supplies of Petrol eum Products ex Bonbay or
ex our Depots in Madhya Pradesh have been nmde
to you on the basis of outright sale.™
This letter also shows that clause 4 of the Standard Petro
Deal er Agreenent did not apply to the appellant. Sinmlarly
another letter at P. 167 of the Paper Book witten by the
Manager of the appellant to the Conmm ssioner of Sales Tax
clarified the position that the appellant had purchased
the goods on outright basis. The relevant portion of this
letter may be extracted thus:
"Ms Caltex (India) Ltd., never supplied goods
i.e. petrol & Hi speedol on consignnment basis.
We had al ways purchased the goods fromthem on
out -ri ght purchases agai nst our orders placed
with themfromtinme to tine. Sanple copies
of our correspondence relating to placenent of
orders in respect of petrol & hispeedol are
encl osed herewith for your perusal."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 14

The appellant had filed detail ed correspondence to prove the
facts clarified before the Conmi ssioner. This aspect of the
matter was further reiterated by the appellant in his letter
to the Commi ssioner’ dated Novenber 7, 1969, the relevant
portion of which may be extracted as foll ows:
"Ms Caltex (India) Ltd. supplied us petrol &
hi speedol agai nst our orders placed with them
from tine to tine and they billed us inmedi-
ately thereafter at the bulk rates prevailing
fromtime to time ....... Paynments were al so
made to Ms. Caltex (India) Ltd. on outright
basi s i mediately after receipt of the
goods .......

Al'l books of account, all files contain-
ing orders, bills, paynment vouchers and
correspondence are produced before you for
your verification."

This letter further shows that all the vouchers, corre-
spondence etc. had been produced 'by the appellant in proof
of the recitals nentioned in the letter. It is, therefore,

clear ~that the noment the appellant received the supplies
of Hispeedol from the seller, the Hi speedol becane the
property of the appellant and the appellant was absolutely
free to sell the H speedol and petrol to any one it liked at
the prices fixed wthin the territory specified in the
agreenent . Thus the title tothe property passed to the
appel l ant the nonment it took delivery of the sane. It s,
therefore, « manifest that ~having taken delivery of the
property if the appellant was using it for its own consunp-
tion it was using its own property in which the Conpany had

no title at all —and such a user therefore could not, by any
stretch of imagination, be treated as a sale.
588

Anot her very inportant circunstance which clearly shows
that the contract was one of sale and not of agency is the
fact that after having taken delivery of the petrol and
Hi speedol the appellant sold the same to its various custom
ers, not even nentioning that the property belonged to
Caltex Conpany but issued cash nmenpos in-its own nane - which
clearly indicates that after taking delivery of the property
the appellant becane the absolute owner thereof and repre-
sented itself to be the owner of the property and sold it
not as the property of the Conpany but as its own _property.
This fact is clearly proved, by the cash nenos and «credit
vouchers produced by the appellant at pp. 195-197 of -the
Paper Book. The cash menp descri bes the Bhopal Sugar I'ndus-
tries Ltd. as the owner of the goods and so does the credit
voucher.- This, therefore, conclusively shows that the
agreenment coul d not have been an agreenent of -agency because
the essential distinction between an agreenent of sale and
agreenment of agency is that in the forner case the property
is sold by the seller as his own property and in the |atter
case the property is sold by the agent not  as hi's own
property but as the property of his principal and on his
behal f.

Anot her inportant circunstance which indicates that the
goods were sold to the appellant is that the appellant in
his letters produced on further queries made by the Commi s-
sioner of sales Tax made a clear statenment that the appel-
ant had borne the | osses due to | eakage, driage, evapora-
tion etc. during the course of storage at the punps of the
appel lant and the seller Caltex Conmpany did not reinburse
the appellant for such |losses. The relevant portion of this
letter may be extracted thus:

"As we had purchased petrol & hispeedo
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on out-right purchase and sale basis fromMs

Caltex (India) Ltd., we borne the entire
| osses arising out of entire expenses or
handling at our receiving point. We al so

borne the | osses due to | eakages, driage and
dri age and/or evaporation during the course of
storage at our punps. Ms Caltex (India)
Ltd., did not reinmburse us for any |oss."
If the appellant would have been agent of the Caltex then
under the | aw of agency the agent had an indefeasible right
to be reinbursed or indemified by the principal for the
| osses caused. But as the appellant bore the | osses person-
ally, this clearly indicates that the properties after being
sold to it were its absolute properties and if any | osses
occurred they were borne by the appellant as owner and not
by the seller.
Anot her inportant condition in the agreenent was cl ause
23 at p. 130 of the Paper Book which runs thus:

"The dealer shall at any tinme, wupon
request” of the Conpany nmake fromhis stocks,
deliveries of reasonable quantities of said
products for account of the Conpany, to con-
sumers at such points within the territory as

the Conpany may designate. In consideration
of his maki ng such deliveries, the
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dealer shall _be reinbursed in full for al

transportati on expenses, and receive in addi-
tion thereto, such allowances for handling as
may then -currently be in effect wunder this
agreenent . "
Under this clause the appellant was required to deliver
reasonable quantities of products at the ‘request of the
Conpany to consuners designated by the Company at such
points within the territory as may be specified. In consid-
eration of conplying with the request, the seller Conpany
agreed to reinburse the appellant in full for the supplies
and the appellant was also entitled to be'paid transporta-
tion expenses and handling allowances-as nay have been
incurred by it. This is another decisive factor which
negatives the theory that the agreement could be one  of
agency. Indeed such a stipulationin the agreenent is
whol Iy inconsistent with the position of the appellant being
an agent for in that case there was absolutely no scope for
such a stipulation and the seller Conpany as a principal of
the agent could have instructed it to supply the goods or
petrol to designated custoners and there was no question |/ of
the agent being reinmbursed, because the property supplied
belonged to the principal and was delivered to certain
persons on the instructions of the principal. /This clause,
t her ef ore, is yet another inportant factor which shows
that the agreenent was intended to be a contract of sale
rather than a contract of agency.

Furthernmore, the agreenent contains a cl ear and
unequi vocal declaration by the seller Conpany that  the
status of the appellant woU d not be that’ of an agent.
In this connection, clause 15 of the agreenent runs thus:

"Nothing in this agreenent contained
shall in any way operate by inplication or
otherwi se to constitute the deal er as agent of
the Conpany in any respect and for any purpose
what soever, and the deal er shall have no right
or authority to assunme or create any obliga-
tion of any kind express or inplied on behalf
of the Conpany in any other respect whatsoev-
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er."

This «clear declaration on the part of the parties |eaves
no" room for doubt that the agreenent was intended to be a
contract for sale and that the appellant was not only not
regarded as an agent but was expressly excluded from the
category of an agent.

The cumulative effect of the circunstances nmentioned
above | eads to the inescapable conclusion that the Hi speedo
had been sold to the appellant and not held by it nerely
as an agent of the Caltex Conpany. The petrol agreenent
al so which has been placed before us contains simlar stipu-
lations and it was not disputed by counsel for the respond-
ent that if the H speedol Agreement is held to be a con-
tract of sale, then the same would have to be said of the
Petrol Agreenment also. Thus the principles which would rmake
the contract of the purchase of Hi speedol a contract of sale
woul d apply nutatis nulandis to the Petrol Agreenent also.

Learned counsel for the respondent, as also the Comm s-
sioner, have relied on certain stipulations in the agreenent
whi-ch show that the
11--502 sCI /77
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agreement was one of agency. The first circumstance relied
in this connection was that under clause 12 of the agree-
nment, the appellant was to nmaintain sale, service and other
record as nmay be considered necessary and was to furnish the
Conpany when cal |l ed upon statenents of sales, financial and
other matters as and when required by  the Conpany. d ause
12 runs thus:

"The deal er shall mmintain sales, serv-
ice, and other record as may be considered
necessary by the Conpany and shall furnish the
Conpany when call ed upon with all such sales,
financial and other statements as nmay be
required by and in forms satisfactory to the
Company. "

In our opinion this clause does not at all conclusively show
that the appellant was an agent of the Conpany. The  object
of inserting this clause in the agreenent appears to be that
during the termof the agreement the appellant undertook to
mai ntai n proper sales, service and other record sothat 'the
Conpany’s reputation may not sufferand if any statenent
regarding the sales or other natter were required by the
Conpany, they were not required because the appellant was
the agent of the Conpany but it was because  the Conpany
wanted to keep itself fully inforned of the proper conduct
of the business by the appellant in order to maintain its
goodwi | I . It is manifest that if during the period of the
agreenment there wer e serious conplaints /against the
appel | ant regarding the msuse of the privileges given to it
under the agreenment, the Conpany coul d under the ternms of
the agreement terninate the agreenent so as to ’'save its
reput ation. Read as a whole, this stipulation does not
amount to mmke the appellant liable to render regular
accounts to the Conmpany inasmuch as the statenents called
for were required only for a very limted purpose, viz., to
prevent the appellant frommisusing his privileges and
thereby jeopardising or harm ng the reputati on of the Compa-
ny. In these circunstances, therefore, the argunent based
on this clause appears to be of no assistance to the counse

for the respondent.

Clause 8 of the agreenent clearly shows that the appel -
ant had been | oaned properties belonging to the Conpany
like petrol punps and their accessories etc. and it was in
respect of these properties which had been given to the
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dealer for working the petrol punps that the statenents of
account were called for from the appellant. This ap-
pears to be the nmodus operandi adopted by the seller Conpany
in respect of all its distributors. There is no stipulation
in the agreement which requires or enjoins on the appellant
to submt accounts of the Hi speedol or petrol which he my
have sold to various custonmers, after having taken deliv-
ery of the sane fromthe Conpany. |In these circunstances,
therefore, this argunment of the |earned counsel for the re-
spondent nust be overrul ed.

Anot her circunstance relied upon by the respondent was
the fact that the appellant was under the ternms of the
agreenment to sell the goods at a price fixed and not higher
or lower than that. W have already indicated that when a
Conpany enters into a distribution agreenment it always fixes
a particular pricein order to protect its goodw ||
591
and in order to control the market. Such fixation of the
price by itself would not be a restriction which would take
away the freedom of contract of sale. Such a stipulation is
found-in al nost all the agreenents entered into between the
nonopol i st Compani es and their distributors. The respondent
woul d not, therefore, be justified in treating this circum
stance in ~order to show that the agreenent was one of
agency.

Simlarly the argurment that the appellant was to sel
the goods in a territory fixed by the Conpany does not show
that the agreenment was not of sale because this is also one
of the conmon features-of a distribution agreenent. The
guestion to be determ ned is not what was the territory
fixed by the seller Conpany but whether there was any |im-
tation to sell to any particular person within the territory
for which the properties were sold to the  appellant. On
this point there is absolutely no restriction.

It was further contended that under clause 26 of the
agreement the Conpany agreed to pay a commi ssion and certain
al l owances to the appellant which shows that the appellant
was an agent The relevant portion of clause 26 runs thus:

"In consideration of the deal er  under-
taking faithfully, to carry out their part of
the Agreement as set for the above, ‘the
Conpany undertakes to pay the -dealer such
conmi ssion and all owances as the Conmpany in
its sole discretion shall think fit. The rate
of conmi ssion and al l.owances that are current
at the tine are setforth in the schedule
attached hereto, but the Company reserve the
right to alter such corn. mssion and allow
ances as and when they. think fit w thout any
previous notice to the dealer/ and without
assigning any reason therefore."

A perusal of this clause as a whole would show that the use
of the words "comm ssion and al |l owances" is not to indicate
agency, but to indicate certain special benefits which the
Conpany wanted to confer on its distributors. Fur t her nor e,
then paynment of conmission by itself is not conclusive to
show that the agreement was one of agency. |In Belthezar and
Son v.E.M Abowath, (1) Lord Dunedin observed as foll ows:

"It comes to this, that all the docunents
show on the face of them a contract as
bet ween pri nci pal s. The nere nention of
conmission in the contract as signed is not
in any way, as pointed by the |earned Judges
of the Court of Appeal, inconsistent with the
rel ati on being between principal and princi-
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pal ."
This decision was followed by the Calcutta High Court in
Ganesh Export and Inport Conpany v. Mhadeol al Nathnal (2)
and we find ourselves in conplete agreement with the view
taken by the Calcutta
(1) AIl.R (1919) P.C 166, 167.
(2) AI.R (1956) Cal. 188
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High Court. For these reasons, therefore, the argunent by
| earned counsel for the respondent is not tenable in |aw

Finally, reliance was placed on clause 18 of the agree-
ment appearing at p. 126 of the Paper Book which requires
the dealer to furnish security for the due observance and
performance of the stipulations contained therein. Such a
stipulation also does not by itself show that the agreenent
was one of agency.

The present agreenment undoubtedly contains sone el e-
ments of agency al so, but the main question which has to be
determined in this case is whether or not at the point of
time when the appellant was consuming the Hi speedol or
petrol-for its own purposes it was acting as an owner of the
goods or as agent of the seller Conmpany. Fromthe facts and
ci rcunst ances di scussed above, -we have shown that the appel -
lant, after taking delivery of the goods, was the owner of
the goods /andif it consuned the sanme for its own purposes
it was not doing so as agent but as owner which it was
fully entitled to do. In this viewof the matter, the
gquantities of petrol consumed by the appellant for its own
pur poses woul d not constitute a sale so as to be exigible
to sales tax. W have carefully perused the order of the
Comm ssioner and find that the Conm ssioner has taken an
erroneous view of the |aw and has drawn |l egally wong infer-
ences fromthe various stipulations contained in the agree-
nment . The Commi ssi oner has also not given effect to well
established | egal principles in interpreting the agreenent.

For the reasons given above, we are unable to naintain
the order of the Conm ssioner which suffers from nanifest
errors of |aw apparent on the face of the /record. W,
therefore, allow these appeals, set aside the order of the
Conmi ssi oner dated May 5, 1970, and hold that the use of the
Hi speedol and petrol by the appellant for its own  purposes
is not exigible to sales tax and the proceedings for inpos-

ing sales tax on the appellant are hereby quashed. The
appellant will be entitled to its costs throughout.
P.B.R Appeal al | owed.
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