IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1284 OF 2003

STATE OF RAJASTHAN ..APPELLANT
VERSUS

DULI CHAND ..RESPONDENT

ORDER

The respondent -Dul i chand, was convicted under Section 8
read wth Section 18 of the Narcotic Drugs and
Psychotropi ¢ Substances Act, 1985 (hereinafter referred
to as ‘the Act’') and sentenced to undergo 10 years
rigorous inprisonment with a fine of Rs.1,00,000/-
(Rupees One | akh only), in default whereof, to undergo
further inprisonment for one year, by the Special
Judge, Jhalawar in the State of Rajasthan

This conviction and sentence was challenged by
the accused by way of an appeal in the H gh Court and
the High Court has vide its judgnment dated 7t January
2002 all owed the appeal, set aside the judgnent of the
Speci al Judge and acquitted the accused. The State of
Raj asthan is before us by way of special |eave.

We have heard the | earned counsel for the parties
and gone through the record. W find that two primary

reasons which weighed with the High Court in acquitting



t he accused-respondent were: -

(i) that there was no evidence to suggest that he
was in conscious possession of the narcotic
subst ance; and

(ii) it appeared that the opium after recovery, had
not been kept in safe custody even as per the
prosecution story itself.

W see from the judgnent of the Hi gh Court that
the observations are fully justified in so far as the
evi dence is concerned. It is the conceded position
that the house from where the narcotic substance had
been recovered belongs to Bharmal, the father of the
respondent, and that the house consisted of four roons
and the narcotic substance had been recovered from the
fourth room which was said to be in possession of the
respondent. We, however, see from the judgnent that
t he opi um had been recovered at point ‘K which was at
a distance of 40 feet from Dulichand's room and the
finding on this aspect is that the part of the house
around point ‘K was being used by all the famly
menbers as a way of coming and going and was not
accessible only to the respondent. W have al so gone
t hrough the evidence of P.W3 - Raghunath Pandey, P.W?7
— Prabhu Dayal, the last naned, an official wtness
fromthe Departnent and a nenber of the checking party,
who went so far as to state that he was not aware as to
the place from where the narcotic substance had been

recovered and did not even know that the room bel onged

to the respondent, and finally, P.W 4 — Bhuwana, one



of the recovery wtnesses who along with PW 6 -
Bharmal, the father of the respondent were declared
hostile as they did not support the prosecution. W
see from a reading of their statenents that there is
not hing to suggest that the respondent was in exclusive
possession of the room at point ‘K where the alleged
recovery had taken pl ace.

We have al so considered deeply the second reason
advanced by the Hi gh Court. This is based on the
prem se that the seal under which the sanples had been
sealed had been tanpered wth, which destroyed the
sanctity of the recovery. W have gone through the
evidence of P.W9 - Bhikam Chand Gupta to whom the
sanples had been handed over for safe-keeping and
observe that he was not the in charge for the
Mal khana as the Ml khana was under the charge of the
District OQpium Oficer, who has not been produced as a
W t ness. W are of the opinion that the evidence of
P.W 2 - Sankta Prasad Choudhary, P.W 8 - Satyaveer
Singh and P.W 9 - Bhi kam Chand CGupta to depose on the
sanctity of t he sanpl e, t heref ore, | oses al
si gni ficance.

W are also cognizant of the fact, that we are
dealing with an appeal against acquittal, at the
instance of the State, and interference in such a
matter nust be rare and far between.

We, thus, do not find any nerit in this appea



which is, accordingly, dism ssed.

...................... J.
(HARJI'T SI NGH BEDI )

.................... J.
(J.M PANCHAL)

NEW DELHI
AUGUST 11, 2009.



