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CASE NO. :
Appeal (civil) 10135 of 2003
Speci al Leave Petition (civil) 21705 of 2002

PETI TI ONER
Vi deocon Properties Ltd.

RESPONDENT:
Dr. Bhal chandra Laboratories & Os.

DATE OF JUDGVENT: 19/12/2003

BENCH
Dorai swany Raju & Arijit Pasayat.

JUDGVENT:
JUDGMENT

D. RAJU, ‘U
Leave granted.

The appel l ants are the plaintiffs in suit No.2145 of 2000, on the origina
side of the Hi gh Court of Bonbay and the respondents\026defendants are
registered firmof partnership and its partners, respectively. The plaintiffs are
bui | ders and devel opers and they have entered into an agreenment with the
def endants on 13.5.1994 to sell the |l anded property owned by the respondents
and a sum of Rs.38 l[akhs was said to have been paid by the appellants as
deposit or earnest noney on the execution of 'the agreenent, which the
respondents received under the agreenent. O ause 2.3 of the agreenent,
insofar as it is relevant for the purpose, reads as hereunder

"If for any reason the vendors fail to fulfill their
obligation under O ause 2, the purchasers shall have
an option either to fulfill the said obligation thenselves

at the cost and expenses of the vendors or to

term nate the agreenent, in which event the vendors
shall return to the purchasers the earnest with interest
at 21% per annum 005"

Cl auses 17 and 18 al so read as under

"17. |If the vendors fail to make out a narketable title
to this said | and agreed to be sold, as herein agreed,
the purchasers shall be entitled to cancel this
agreement. In the event of cancellation of this
agreement under this clause, the said earnest nopney

or deposit shall be forthwith returned to the
purchasers by the vendors wi thout any interest, cost

or conpensati on.

18. If the sale be not conpleted due to any willfu
default on the part of the vendors, the purchasers

shall be entitled (a) to require specific perfornance by
the vendors of this agreenent or (b) to paynent by

the vendors of the interest at the rate of 21% per
annum on the said earnest noney or deposit and al

costs, charges and expenses incurred and all |o0ss

and damages sustained by the purchasers in addition

to the return by the vendors of the said earnest

noney or deposit."

It is the stand of the appellants that for nearly five years the respondents
did not performtheir part of the contract or fulfill their obligations under C ause 2
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of the agreenent, in spite of repeated requests and rem nders and this

necessitated their issuing a Notice dated 3.3.1999 calling upon the respondents

to fulfill their obligations within 15 days of receipt. On 15.3.1999, the

respondents appear to have, for the first tine, expressed their inability to fulfill the
ternms within time and infornmed the appellants in witing to invoke their right under
Clause 2.3, in the foll ow ng words:

"Under these circunstances, we sincerely and

earnestly request you to pl ease exercise your other
option of getting all the necessary pernmni ssions
yourselves to conplete the said transaction at your
earliest. W hope that you will consider this proposa
synpat hetically and take the necessary action as
stated above, |ooking to our present situation
expl ai ned above."

Ther eupon, “the appel |l ants seemto have opted to term nate the agreement
as envisaged under Cl ause 2.3 and by their Notice dated 27.9.1999, while so
term nating, called upon the respondents to return the sumof Rs.38 |akhs al ong
with interest at the rat e of 21%from 13.5.1994 till paynent. |n response thereto,
whil e disputing the clains of the appellants, the respondents along with their
letter dated 8.1.2000 sent a cheque for Rs.38 |akhs by way of "refund of deposit
or earnest noney in full satisfaction of your claimunder the agreenent or
otherwise. Your claimfor interest is both false and untenable and is denied by
us." The appellants seemto have been not satisfied since they, according to
their stand, should have been repaid a sumof Rs.74,34,203/- instead of nerely
returning the deposit or earnest noney and filed the suit No.2145 of 2000, as
noti ced above, seeking for several reliefs \026 one anmobng which is as hereunder

Relief and Prayer: (c) in the plaint:

"That it be declared by this Hon ble Court that the
amount and interest mentioned in prayer (a) above
and the cost of the suit are validly secured by a
statutory charge on the said land nore particularly
described in Exhibit Bto the plaint. "

As per prayer (a), the plaintiffs clainmed for a judgnent and decree for
Rs. 80, 15,903/- with further interest . at 21%p.a. fromthe date of suit till paynent
or realization and the costs. |In prayer clause (d) of the plaint, the appellants
seemto have al so prayed for a declaration that the anpunt and interest claimed
in prayer (b) towards damages and the costs of the suit are validly secured by a
statutory charge on the said |land described in Exhibit Bto the plaint. The
appel | ants have al so chosen to appropriate the sumrepaid in a different manner
as per their choice and at their discretion as explained in the plaint.

The appellants seemto have also filed anapplication for interimreliefs by
way of Notice of Mdtion No.1952 of 2000 prayi ng anong ot her things for \026

"(d) that pending the hearing and final disposal of the
suit, the defendants by thenselves, their servants and
agents be restrained by an order and injunction of thi's
Hon’ bl e Court, fromselling, disposing of, alienating,
encunbering or creating any third party rights of any
nat ure what soever or from carrying out any

construction or any other work in any nanner

what soever, in respect of the suit properties nore
particularly described in Exhibit ‘B to the plaint."

After hearing both parties, the | earned Single Judge passed the foll ow ng
order:

"2. Admitted position is that there was an agreement
to sell between the parties, and that an anount of
Rs. 38 | akh has been paid as an earnest noney. It is
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al so adnitted position that the agreement was
termnated by the plaintiff. It is also admtted position
that in the agreenent there is a provision made for
paynment of interest at the rate of 21%p.a. on the
amount of earnest noney, in case that amount is
required to be refunded in ternms of the agreement.

The defendants has refunded the anpunt of earnest
noney, i.e., Rs.38 |lakh, but has not paid the anount

of interest. The controversy involved in the suit is
whet her the plaintiff is entitled to claiman amount of
i nterest on the anmount of earnest noney that was
refunded by the defendant.

3. Perusal of the agreenent shows that there is a
clear duty casts on the defendant to pay interest on
the anmpbunt of earnest noney, unless it is required to
be refunded. Therefore, it appears that the plaintiff
has a prime facie case in its favour.

4. So far as prayer for tenmporary injunction is
concer ned, perusal of the provisions of Section 55 of
the Transfer of Property Act shows that buyer is
entitled to a charge on the property as agai nst the
seller to the extent of the seller’s interest in the
property, for the anount of any purchase nobney paid
and for interest on such anount.

Therefore, ‘even if it is assumed that the
plaintiff was not justified in appropriating the anpunt
pai d by the defendants towards the interest treating

the earnest noney still renmaining unpaid, then also as
per the agreenent the plaintiff is definitely entitled to
interest on the amount. In terns of the provisions of

Section 55 of the Transfer of Property Act, even for
the unpai d anmount of interest, there is charge on the

property.

In view of the matter, therefore, in any opinion
the plaintiff would be entitled to a tenporary injunction
restraining the defendants from di sposing of the |and
during the pendency of the suit."

Ther eupon, the respondents have pursued the natter on appeal before a
Di vi sion Bench, challenging the order of the | earned Single Judge. The |earned
Judges of the Division Bench by their order-under challenge in this appeal, after
adverting to certain factual details, on the scope of Section 55 (6) of the Transfer
of Property Act, expressed its views as hereunder, with particular reference to
the case on hand, by allow ng the appeal of respondents herein

"Now when one | ooks at the wording of Section 55
(6)(b), a clear distinction is nmade by the statute

bet ween t he purchase nobney on one hand and

ear nest nmoney on the other when it comes to creating

a charge. As far as purchase noney is concerned, a
charge is created for the purchase noney as well as

the interest amount thereon, whereas when it cones

to earnest noney, in the latter part of Section 55
(6)(b), there is no such specific mention of interest on
the earnest noney. W are concerned with the

guestion as to whether this section creates a statutory
charge on the property to protect the claimof interest
on the earnest noney and a plain reading of the

section shows that it does not make any such

provi si on.
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This being the position, in our view, the |learned Single
Judge was in error in holding that a charge was
avai l abl e to the respondents under Section 55 (6)(b)

for claimng interest on the earnest noney and,
therefore, was in error in granting the injunction. The
authorities and propositions cited by M. Doctor do not
help us in interpreting section 55 (6)(b). Once the
basis of this claimof charge is disclosed, one cannot
claiminjunction to secure the alleged claimfor

i nterest on the earnest nmoney. W have, therefore, to
interfere with the order passed by the | earned Single
Judge and accordingly we set a side the sane.

Therefore, there will not ‘be any injunction as prayed

by the respondents.

The claimof the respondents is principally for noney
and they will get the ampunt due to themif they
establish their case in trial.  However, we are also
consci ous ‘of the fact that the amount of Rs.38 |akhs
was |lying with the appellants from 13.4.1994 til
8.1.2000. W, therefore, tried to explore on overal
settlenent, but that was not possible. It appears that
due to financial constraints the appellants can
devel op the property only when they enter into an
agreenment wi th another devel oper. Hence, we would
like to put the appellants to ternms andin our view, the
appropriate interimorder would be to direct the
appel l ants to deposit an amount equi val ent to interest
at the rate of 10% for the aforesaid period which they
will deposit in this Court as and when they decide to
develop this property. This order will work as - an
interimorder till the disposal of the suit."

Hence, this appeal

Though, normally this Court would have been reluctant to entertain this
appeal at this stage, keeping in viewthe views expressed by the D vision Bench
of the H gh Court on the scope and purport of statutory charge engrafted in
Section 55 (6), and the serious repercussion that may follow not only in this case
but generally as a principle of law, it becane necessary for this Court to deal with
the |l egal issue, |eaving otherwise, the parties to work out their ultimte rights
respectively, finally in the pending suit, ensuring of coursein the neantine
proper and sufficient safeguards, as woul d emanate fromthe statutory charge
envi saged under Section 55 (6) of the Transfer of Property Act. Though the
| earned counsel on either side attenpted to nake submnmissions generally on the
di sputes between the parties, we indicated to themthat they nmust confine their
clainms and submi ssions to the actual issues that would arise on the interim
orders passed as to the scope and anbit of the statutory charge generally and
for the protection of rights of parties in this case leaving aside other clains and
i ssues, which are only to be adjudicated in the main suit, which is still pending on
the original side of the H gh Court.

The | earned senior counsel for the appellants contended that the statutory
charge envi saged under Section 55(6)(b) of the Transfer of Property Act would
enure not only to the anount of any purchase noney paid and for interest on
such anpunt, but also for the earnest nobney deposit paid and for interest due
thereon besides for the costs awarded to the purchaser to conpel specific
performance of the contract or to obtain a decree for its rescission and the contra
vi ew taken by the Division Bench differing fromthe view taken by the | earned
Single Judge is contrary to | aw and cannot be sustained. It was al so contended
that the omi ssion to specifically specify in the said provision of the Act interest on
earnest noney may, at the nost, be indicative of the discretion left with the Court
inthe mtter of the rate of interest perm ssible on the earnest noney deposit and
not to deny the sanme once and for all. It was also urged on behalf of the
appel l ants that on the peculiar terms and conditions of the agreenent between
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parties, which in Cause 2.3 specifically provided for the rate of interest with
whi ch the earnest noney deposit has to be refunded in case the respondents-
vendors fail to fulfill their obligations, the entire sum of earnest noney deposit
i nclusive of the interest so provided for being repaid would formthe subject
matter of the statutory charge envisaged under Section 55(6)(b) of the Transfer

of Property Act. It was also contended for the appellants that in a matter |like the
one on hand where the earnest noney deposited is to be part of the sale
consi deration agreed to between the parties, the said sumof Rs.38 lacs will not

cease to be purchase noney nerely because it is referred to also as deposit or
earnest nmoney as well and, therefore, it would fall even within the first linb of
Section 55(6)(b) and satisfy the stipulation expressed as ‘any purchase noney
properly paid by the buyer’ and for interest on such ampbunt and consequently,

the order of the | earned Single Judge should be restored by setting aside the
order of the | earned Judges of the Division Bench. Per contra, the |earned
counsel appearing for the respondents, while adopting the reasoning of the

Di vi si on Bench of the H gh Court, reiterated the stand taken on their behalf
before the High Court tojustify the order passed by the Division Bench under
chal | enge.

Though initially no interimorders were passed after the respondents
entered their appearance and the natter was being adjourned fromtine to tine
an apprehended alienation of the property and an attenpt to further encunber
the sane to the prejudice of the appellants was highlighted and when the
counsel , after instructions fromthe respondents, expressed his client’s inability to
furnish any security to the satisfaction of the | earned Trial Judge or give any
undert aki ng not to alienate or encunber, by an order dated 31.10.2003 the
respondents were directed to maintainthe status quo and an interimorder that
they shall not alienate the property, pending further orders, was also nade. The
| earned counsel for the respondents, in addition to responding to the contentions
on behalf of the appellants, also submtted that if for any reason this Court is not
inclined to agree with the stand of the respondents, their right to sell the property
shoul d not be conpletely freezed and appropriate liberties may be granted to
alienate the sane, with the | eave of the | earned Trial Judge and subject to
sufficient safeguards being nmade to protect the clainms and interest of the
appel lants in the suit.

We have carefully considered the subm ssions of the | earned counse
appearing on either side. It would be necessary to set out the relevant portions
of Section 55 to the extent necessary for appreciating the contentions of the
parties on either side.

"55. Rights and Liabilities of buyer and seller. \027
In the absence of a contract to the contrary, the buyer
and seller of inmovable property respectively are
subject to the liabilities, and have the rights,
mentioned in the rules next follow ng, or such of them
as are applicable to the property sol d:

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005

(6) The buyer is entitled--

(a) where the ownership of the property has passed

to him to the benefit of any inprovenent in, or
increase in value of, the property, and to the rents and
profits thereof;

(b) unless he has inmproperly declined to accept
delivery of the property, to a charge on the property,
as against the seller and all persons claimng under
him* * * to the extent of the seller’'s interest in the
property, for the anmpunt of any purchase- noney

properly paid by the buyer in anticipation of the
delivery and for interest on such anmount; and, when

the properly declines to accept the delivery, also for
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the earnest (if any) and for the costs (if any) awarded
to himof a suit to conpel specific perfornmance of the
contract or to obtain a decree for its rescission."

The buyer’s charge engrafted in clause (b) of paragraph 6 of Section 55 of
the Transfer of Property Act would extend and enure to the purchase-noney or
earnest noney paid before the title passes and property has been delivered by
the purchaser to the seller, on the seller’s interest in the property unless the
purchaser has inproperly declined to accept delivery of property or when he
properly declines to accept delivery \026 including for the interest on purchase
noney and costs awarded to the purchaser of a suit to compel specific
performance of the contract or to obtain a decree for its rescission. The principle
underlying the above provision is a trite principle of justice, equity and good
consci ence. The charge would | ast until the conveyance is executed by the
sell er and possession is also given to the purchaser and ceases only thereafter.
The charge will not be |lost by nmerely accepting delivery of possession al one.

This charge is a statutory charge in favour of a buyer and is different from
contractual charge to which the buyer may becone entitled to under the terms of
the contract, and in substance a converse to the charge created in favour of the
sel | er under Section 55(4)(b). Consequently, the buyer is entitled to enforce the
sai d charge agai nst the property and for that purpose trace the property even in
the hands of third parties and even when the property is converted into another
form by proceedi ng agai nst the substituted security, since none claimnmng under

the seller including a third party purchaser can take advantage of any plea based
even on want of notice of the charge. The said statutory charge gets attracted
and attaches to the property for the benefit of the buyer the nonent he pays any
part of the purchase noney and is only lost in case of purchaser’s own default or
his inproper refusal to accept delivery. So far as paynent of interest is
concerned, the section specifically envisages paynent of interest upon the

pur chase-noney/ pri ce prepaid, though not so specifically on the earnest noney
deposit, apparently for the reason that an anount paid as earnest noney
sinmplicitor, as nere security for due performance does not becone repayable til
the contract or agreenent got terminated and it is shown that the purchaser has
not failed to carry out his part of the contract, and the terminati on was brought
about not due to his fault, the claimof the purchaser for refund of earnest npney
deposit will not arise for being asserted.

The further aspect that requires to be noticed is as to the nature and
character of earnest noney deposit .and in that context the distinguishing
features, which help to delineate the differences, if any. The matter is not, at any
rate, res integra. In (Kunwar) Chiranjit Singh vs. Har Swarup [AIR 1926 P.C.
1], it was held that the earnest noney is part of the purchase price when the
transaction goes forward and it is forfeited when thetransaction falls through, by
reasons of the fault or failure of the purchaser. This statenent of |aw had the
approval of this Court in Maula Bux vs. Union of “India [A R 1970 SC 1955].
Further, it is not the description by words used in the agreenent only that woul d
be determi native of the character of the sumbut really the intention of parties and
surroundi ng circunstances as well, that have to be | ooked into and what may be
call ed an advance may really be a deposit or earnest noney and what is terned
as ‘a deposit or earnest noney’ may ultimately turn out to be really an advance
or part of purchase price. Earnest noney or deposit also, thus, serves two
pur poses of being part paynent of the purchase noney and security for the
performances of the contract by the party concerned, who paid it.

Conming to the facts of the case, it is seen fromthe agreenent dated
13.5.1994 entered into between parties \026 particularly Cause 1, which specifies
nore than one enunerated categories of paynment to be nade by the purchaser
in the manner and at stages indicated therein, as consideration for the ultimate
sale to be made and conpleted. The further fact that the sumof Rs. 38 | akhs
had to be paid on the date of execution of the agreenent itself, with the other
remai ni ng categories of suns being stipulated for paynent at different and
subsequent stages as well as execution of the sale deed by the Vendors taken
together with the contents of the stipulation made in Clause 2.3, providing for the
return of it, if for any reason the Vendors fail to fulfill their obligations under
Cl ause 2, strongly supports and strengthens the claimof the appellants that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

7

intention of the parties in the case on hand is in effect to treat the sumof Rs. 38
| akhs to be part of the prepaid purchase-noney and not pure and sinple earnest
noney deposit of the restricted sense and tenor, wholly unrelated to the

purchase price as such in any manner. The nmention made in the agreenent or
description of the same otherw se as "deposit or earnest nobney" and not nerely

as earnest noney, inevitably |leads to the inescapabl e conclusion that the same

has to and was really nmeant to serve both purposes as envisaged in the decision
noti ced supra. |In substance, it is, therefore, really a deposit or paynent of
advance as well and for that matter actually part paynment of purchase price, only.
In the teeth of the further fact situation that the sale could not be conpl eted by
execution of the sale deed in this case only due to | apses and inabilities on the
part of the respondents \ 026 irrespective of bonafides or otherw se involved in such
del ay and | apses, the anobunt of rupees 38 | akhs becones refundabl e by the

Vendors to the purchasers as of the prepaid purchase price deposited with the
Vendors. Consequently, the sum of rupees 38 | akhs to be refunded would attract

the first linmb or part of Section 55(6)(b) of the Transfer of Property Act itself and
therefore necessarily, as held by the | earned Single Judge, the defendants prim
facie became liable to refund the same with interest due thereon, in terms of
Clause 2.3 of the agreenment. Therefore, the statutory charge envi saged therein
woul d get' attracted to and enconpass the whol e of the sum of rupees 38 | akhs

and the interest due thereon. 1In the |ight of the above, in our view, the |earned
Si ngl e Judge on the original side was right in passing the order dated 23.10.2001
and the order of the Division Bench, taking a contrary view in the order under
challenge, is contrary to | aw and the reasons assigned therefor cannot be

count enanced. Hence, the sane is hereby set aside and the order of the |earned

Si ngl e Judge shall stand restored and to be in force pending disposal of the suit.

The question relating to manner of appropriation, attenpted to be argued
before us, is really a matter, which has to be, properly speaking canvassed and
got adjudicated in the suit only and we express no opinion on the same.

So far as the subm ssion nade that the injunction granted should not
conpl etely foreclose the liberties of the respondents;, if an appropriate offer
cones to sell the property after seeking directions of the judge on the origina
side, we leave liberties with the parties as and when necessary to approach the
court before which the suit is pending for any such perm ssion and the court after
hearing the plaintiffs as well oni‘any such request may consider the request in this
regard on the defendants/respondents sufficiently securing and saf eguardi ng the
interests of the plaintiff by depositing in court to the credit of the suit so nmuch of
the sal e consideration, as woul d be necessary to neet the clainms of the plaintiffs
before granting any such perm ssion so that the anmount so deposited may abide
by the ultimate decision in the suit, to satisfy the decree that may be passed.

The appeal is accordingly allowed as indicated above. No costs.




