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Wit Petition-Wit of certiorari-Necessary  and Pr oper
parties- Constitution of India, Art. 226.

HEADNOTE

The settl enment of a country liquor-shop was nmade by a
ot drawn in favour of one jadu Manjhi-after cancellation of
the license of the previous licensee...” The previous

licensee preferred an appeal before, the Comm ssioner of
Exci se which was dism ssed and then he preferred a  revision
to the Board of Revenue, Bihar and obtained stay of the
settlenent of the OM later on, the Board of ~Revenue
di sm ssed hi s petition and jadu Manjhi also di ed.
Thereafter a fresh I ot was drawn in favour of the appellant
agai nst which the previous |icensee obtained stay from the
revenue court, but his petition was disnissed and after the
furnishing of security on Septenber 11, 196-1, the shop was
settled with the appellant and |license was issued to him
On June 19, 1961, one-Phudan Manj hi son of jadu Manjhi filed
a petition before the Deputy Conm ssioner for the
substitution of his name in the place of his father = which
was rejected. Agai nst that order he preferred an appea
before the Conmi ssioner of Excise who remanded the case to
the Deputy Comm ssioner to consider the fitness of | Phudan
Manj hi . One Bhagwn Raj ak who was not an applicant  before
the Deputy Comm ssioner filed an application before the
Conmi ssi oner denmandi ng fresh adverti senent for t he
settlenent of the shop which was allowed and the Deputy
Conmi ssioner was directed for taking steps for a fresh
settlenent in accordance wth the rules of the Excise
Manual . Agai nst that order the appellant filed a petition
before the Board of Revenue which was, dismssed and the
Deputy conm ssioner was directed that unless he cane to a
definite conclusion that Phudan Manjhi was unfit to hold the
i cense, he should be selected as a |licensee in accordance
with the rules. The result was that the appellant’s |icense
was cancelled and the Deputy Conmi ssioner was directed to
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hold a fresh settlenent giving a preferential treatnent to
Phudan Manjhi. The appellant filed a petition under Art.
226 of the constitution in the H gh Court to quash the said
orders, in which neither Phudan Manjhi nor Bhagwan Rajak in
whose

677
favour the Board of Revenue decided the petition were nmde
parties. The Hi gh Court dismissed the petitionin 1|imne

In this Court a prelimnary objection was raised by the
respondents that since Phudan Manj hi and Bhagwan Raj ak were
not nade parties, who were necessary parties to the wit
petition, the H gh Court was justified in dismssing the
petition. It was urged by the appellant that in such a wit
the said tribunal or authority is the only necessary party
and the Parties An \Wose favour the said tribunal or
authority made an order Or created parties and even at this
very late stage it is open to this court to direct the
i mpl eadi ng of the said parties.

Hel d, 'that a necessary party is one wthout whom no order
can be '‘made effectively; a proper party is one in whose
absence an effective order can be made but whose Presence is
necessary for a conplete and final decision on the question
i nvol ved in the proceeding.

A wit of certiorari lies only in respect of a judicial or
quasi-judicial. act and a tribunal performng a judicial or
guasi -judicial act /cannot decide against the rights of a
party wthout giving hima hearing or ~an -opportunity to
represent his case. If the provisions of a particular
statute or rules nmade thereunder do not provide for it.
principles of natural justice demand it. _Any such order
made wi thout hearing the affected parties woul d be void. As

a wit of certiorari will be granted to renove the, record
of proceedings of an inferior ¢tribunal or aut hority
perform ng judicial or quasi-judicial acts, ex hypothesi it
follows that the Hi gh Court in exercising its jurisdiction
shall also act judicially in disposing of the proceedings
before it.

In a wit of certiorari not only the tribunal or “authority
whose order is sought to be quashed but also parties in
whose favour the said order is issued are necessary parti es.
But it is in the discretion of the Court,to add or  inplead
proper parties, for conpletely settling all-—the questions
that may be involved in the controversy either suo-notu or
on the application of a party to the wit or an application
filed at the instance of such proper party.

The King v. The Electricity Conm ssioner, [1924] 1 K/ B. 171
The King v. London Country Council [1931] 2 K B. 215,
Ahredal li  v. MD. Lalkaka, A 1.R 1954 Bom 33 ' and Kanglu
Baula v. Chief Executive officer, A l.R 1955 Nag. 49,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 586 of 1962.
678

Appeal by special |eave fromthe judgnment and order dated
July 3, 1962, of the Patna High Court in Msc. Judical Case
No. 460 of 1962.

H. N. Sanyal, Additional Solicitor-General of I|India, Jagat
Narai n Prasad Sinha and U. P. Singh, for the appellant.

D. P. Singh M K Ramanurthi, R K Garg and S. C.
Aganol a, for the respondents.

1962. Cctober 19. The judgnent of the Court was delivered

by
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SUBBA RAO, J.-This appeal by special leave is directed
against the order or the H gh Court of Judicature at Patna
rejecting in limne an application for a wit of certiorari
filed under Art. 226 of the Constitution
The facts giving rise to this appeal maybe briefly stated.
There is a country liquor shop in Durka Town. Oiginally
one Hari Prasad Sah was the |licensee of that shop, but his
i cence was cancelled by the Excise Authorities. Ther eupon
a notice was issued inviting applications for the settlenent
of the shop, One Jadu Manjhi, along with others, applied or
the licence. On March 22, 1961, for the settlement of the
shop lots were drawn by the Deputy Conmm ssioner, Santa
Parganas., and the drawwas in favour of Jadu Manj hi. But
Hari Prasad against the order of the Deputy Comn ssioner
bef ore the Conmi ssioner of ‘the Santal Parganas and as it
was dismissed, he noved the Board of Revenue, Bihar, and
obtained a stay of the settlenent of the said shop. On
July, 13, 1961, the Board of Revenue dism ssed the petition
filed by Hari Prasad Sah. Meanwhile. Jadu Manjhi died and
when the fact was brought to the notice of the Deputy
Conmmi ssi oner,

679

he decided to hold a fresh ot on June 19, 1961 and the | ot
was drawn in favour of the appellant. Hari Prasad Sah filed
a petition in the/'revenue court and obtained a stay of the
settl enent of the shop in favour of ‘the appel | ant .
Meanwhi | e one Basantilal Bhagat filed an application under
Art. 226 of the Constitution in the High Court at Patna and
obtained an interimstay; but he wthdrew his application on
Septenber 8, 1961. The petition  filed by Hari Prasad Sah
was di sm ssed by the Board of Revenue on July 13, 1961. On
Septenber 11, 1961, the appellant furnished security and the
shop was settled on himand a |icence was issued in his
name. After the expiry of the period of the said |icence,
it was renewed in his favour for 1962 On June 19, 1961
one Phudan Manjhi, son of Jadu Manjhi, filed a petition
bef ore the Deputy Comm ssioner for substituting his /name in
the place of his father on the basis of the lot ‘dramm in
favour of his father. The Deputy Commi ssioner rejected the
application and Phudan Manjhi preferred in appeal ~ against
t hat order to the Comm ssioner of Excise; and the
Conmi ssi oner remanded the case to the Deputy Comm ssioner to
consi der the fitness of Phudan Manjhi to get the Iicence and
to consider whether the provisions of r. 145 of the Excise
Manual, Vol. Il, would apply to the facts of his case. One
Bhagwan Raj ak, who was not an applicant before the Deputy
Conmi ssioner, filed an application before the Conm ssioner
alleging that there should have been a fresh ‘advertisenent
for the settlement of the shop according to cl.(13) of r.101
of the Excise Manual- Vol. [IIll; and on March 13, 1962, the
Conmi ssi oner allowed his application and directed the Deputy
Conmi ssioner to take steps for a fresh settlenment of the
shop in accordance with rules. Against the said orders the
appel lant filed petitions before the Board of Revenue and
the said Board, by its order dated May 30, 1962, dism ssed
the petitions and directed that t wunless the Deput y
Comm ssioner cane to a definite conclusion that
680

Phudan Manjhi was unfit to hold the Iicence, he should be
selected as a licensee in accordance with r. 145 of the
Exci se Manual, Vol. 1l1. The result of the said proceedi ngs
is that the appellant’s |licence was cancelled and the Deputy
Comm ssioner was. directed to hold a fresh settlenment giving
a pre ferential treatnment to Phudan Manjhi. The appellant
filed a petition under Art. 226 of the Constitution, in the
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H gh Court at Patna to quash the said orders. Nei t her
Phudan Manj hi nor Bhagwan Raj ak whose favour the Board of
Revenue decided the petition, was made a party. It is
represented to us that pursuant to the orders of the Board
of Revenue the Deputy Conm ssioner made an enquiry, cane to
the concl usion that Phudan Manjhi was not fit to be selected
for the grant of a licence, and that he has not yet nade a
fresh settlenent in view of the pendency of the present
appeal

Learned Additional Solicitor General, appearing for the
appel | ant, contended that the Board of Revenue acted without
jurisdiction in directing a fresh settlement, as neither r
101 nor r. 145 of Excise Manual would apply to the facts of

the <case r. 101 does not apply as in this case no |I|icence
was cancelled for mal practices, and r. 145 is not attracted
as jadu Manjhi was not a licensee since no licence was

i ssued in his favour.

Learned counsel for the respondents raised, a prelimnary
obj ection that, as Phudan Manj hi and Bhagwan Raj ak, who were
necessary parties to the wit petition, were not nmade
parties, the H gh Court was fully justified in disnissing
the petition in |limne
As we are accepting the prelimnary objection on behalf of
the respondents, we do not pose to express our view on the
nerits of the case. It may be nentioned that the order of
the High

681

Court does not disclose whether the petition was dism ssed-
as the necessary parties were not before it, or . on nerits;
but that does not preclude us from considering the question
now rai sed, as the respondents had obviously no opportunity
to raise that question in the H gh Court, notice having not
been i ssued to them
The question is whether in a wit in the nature of
certiorari filed wunder Art. 226 of the Constitution the
party or parties in whose favour a tribunal or authority had
made an order, which is sought to be quashed, is or are
necessary party or parties. Wi le |earned Addi ti ona
Solicitor General contends that in such a wit the said
tribunal or authority is the only necessary party ~and the
parties in whose favour the said tribunal or authority nade
an order or created rights are not necessary parties but may
at best be only proper parties and that it is open to this
Court, even at this very late stage to direct the inpleading
of the said parties for a final adjudication of the
controversy, |earned counsel for the respondents contends
that whether or not the authority concerned is  necessary
party, the said parties would certainly be necessary
parties, for otherwi se the Hi gh Court would be deciding a
case behind the back of the parties that would be affected
by its decision.
To answer the question raised it would be convenient at the
outset to ascertain who air necessary or proper parties in a
proceeding. The law on the subject is well settled : it is
enough if we state the principle. A necessary party is one
wi t hout whom no order can be nmamde effectively'; a pr oper
party is one in whose absence an effective order can be made
but whose presence is necessary for a conplete and fina
deci sion on the question involved in the proceedi ng.
The next question is, what is the nature of a wit of
certiorari ? What relief can a petitioner in

682
such a wit obtain fromthe Court ? Certiorari lies to
renove for the purpose of quashing the proceedings of
inferior courts of record or other persons or bodies
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exercising judicial or quasi-judicial functions. It is not
necessary for the purpose of this appeal to notice the
distinction between a wit of certiorari and a wit in the

nature of certiorari : in either case the High Court directs
an inferior tribunal or authority to transmt to itself the
record of proceedings pending therein for scrutiny and, if
necessary, for quashing the sane. It is well settled |aw
that a certiorari lies only in respect of a judicial or
quasi-judicial act as distinguished froman admnistrative
act . The following classic test laid down by Lord justice

Atkin, as he then was, in The King v. The Electricity
Conmi ssioner (1) and followed by this Court in nore than one
decision clearly brings out the neaning of the concept of
judicial act
“"Wherever -~ any . body of persons having |ega
aut hority to-determ ne questions affecting the
ri ghts of subjects, and having the duty to act
judicially.. act in excess of their |ega
authority they are subject to the controlling
jurisdiction of the King's Bench Division
exercised inthese wits."
Lord justice Slesser in The King v. London County Counci
(2) dissected the concept of judicial act laid down by
Atkin, L. J., into the follow ng heads in his judgnent
"’ wherever any body of persons (1) having |legal authority
(2) to determ ne questions affecting rights of subjects and
(3) having the duty to act judicially (4) act in excess of

their Jlegal authority a wit of certiorari my issue". It
will be seen fromthe ingredients of judicial act that there
must be a duty to act judicially. A tribunal, therefore,

exercising a judicial or quasi-judicial act cannot decide
against the rights of 1 party without giving hima  hearing
or an opportunity to represent his case in-the manner. known
to law. If the provisions of a particular

(1) [1924] 1 K. B. 171

(2) [1931] 2 K. B. 215,243,

683
statute or rules nade thereunder do not provide for it,
principles of natural justice demand it. Any -such’ order
made wi thout hearing the affected parties would be void. As
a wit of certiorari” will be granted to renmove the record
of proceedings of an inferior tribunal —or authority
exercising judicial or quasi.judicial acts, ex hypothesi it
follows that the High Court in exercising its jurisdiction
shall also act judicially in disposing of ~the proceedings
before 1It. It is inplict in such a proceeding that a
tribunal or authority which is directed to transmt the
records nust be a party in the wit proceedings, for,
without giving notice to it, the record of " proceedings
cannot be brought to the H gh Court. It is said that in an
appeal against the decree of a subordinate court, the court
that passed the decree need not be made a party and on the
same parity of reasoning it is contended that a tribuna
need not also be made a party in a wit proceeding. But
there is an essential distinction between an appeal against
a decree of a subordinate court and a wit of certiorari to
gquash the order of a tribunal or authority: in the forner,
the proceedings are regulated by the Code of Civil Procedure
and the court naking the order is directly subordinate to
the appellate court and ordinarily acts within its bounds,
t hough sonetines wongly or even illegally, but in the case
of the latter, a wit of certiorari is issued to’ quash the
or der of a tribunal,which is ordinarily outside the
appel late or revisional jurisdiction of the court and the
order is ;set aside on the ground that the tribunal or
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authority acted Wthout or in excess of jurisdiction. | f
such a tribunal- or authority is not made party to the wit,
it can easily ignore the order of the High Court quashing

its order, for not being, a party, it will not be liable, to
cont enpt . In these circunstances whoever else is a
necessary party or not the authority or tribunal is

certainly a necessary party to such a proceeding. In
this’ case, the Board of Revenue and the Commi ssioner of
Excise were rightly, nade parties in the wit petition
684
The next question is whether the parties whose rights are
directly affected are the necessary parties to a wit
petition to quash the order of a tribunal. As we have seen
a tribunal or authority perforns a judicial or quasi-
judicial act after hearing parties. |Its order affects the
right or rights of one or the other of the parties before-
it. In awit of certiorari. the defeated party seeks for
the quashing of the order issued by the tribunal in favour
of the successful party. How can the Hi gh Court vacate the
said order wthout the successful party being before it ?
Wt hout the presence of the successful party the High Court
cannot issue a substantial order affecting his right. Any
order that may be issued behind the back of such a party can
be ignored by | the said party, with the result that the
tribunal’s order would be quashed but the right vested in
that party by the wong order of the tribunal would continue
to be effective. | Such a party, therefore, i's a necessary
party and a petition filed for theissue of a wit of
certiorari wthout making hima party or w thout inpleading
hi m subsequently, if allowed by the court, would certainly
be inconpetent. A party whose interests are directly
affected is, therefore, a necessary party.
In addition, there may be parties who may be described as
proper parties, that 1is parties  whose presence is not
necessary for naking an effective order but whose presence
may facilitate the settling of all the questions that may-
be involved in the controversy. The question of naking such
a person as a party to a wit proceedi ng depends ‘upon the
judicial discretion of the High Court in the circunstances
of each case. Either one of the parties to the proceeding
may apply for the inpleading of such a party or such a
party may suo notu approach the court for —being inpleaded
t her ein.
The | ong established English practice, which the Hgh Courts
in our country have adopted all along, accepts the said
di stincti on between the necessary and
685
the proper party in a wit of certiorari. The English
practice is recorded in Hal sbury's Laws of England, Vol. 11
3rd Edn. (Lord Sinonds’) thus in paragraph 136
"The notice of notion or sunmons -nmust be
served on all persons directly affected, and
where it relates to any proceedings in or
before a court, and the object is either to
conpel the court or an officer thereof to do
any act inrelation to the proceedings or to
guash them or any order nmade therein, the
noti ce of notion or sumons nust be served on
the clerk or registrar of the court, the other
parties to the proceedings, and (where any
objection to the conduct of the judge is to be
nade) on the judge.........
In paragraph 140 it is stated
"On the hearing of the summons or notion for
an or der of mandanus, prohi bition or
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certiorari, counsel in support begins and has
a right of reply. Any person who desires to
be heard in opposition, and appears to the
Court or judge to be a proper per-son to be
heard, is to be heard not w thstanding that he
has not been served wth the notice or
sumons, and will be liable to costs in the
di scretion of the Court or judge if the order
should be made.....................

So too, the Rules made by the Patna High Court require that

a party against whomrelief is sought should be named in the

petition. The relevant Rul es

read thus:
Rule 3. Application under Article 226 of the
Consti tuion shal | be regi stered as
M scel l-aneous judicial Cases or Crimna
M scel | aneous Cases as the case nmay be.
Rul'e 4. Application shall, soon after it is
regi stered, be posted for orders before a
Di vi si on
686
Bench as to issue of notice to the
respondent s. The Court may either direct

notice to issue and pass such interimorder as
it nay deem necessary or rej ect the
application.
Rul e 5. The notice of the application shall be
served on all persons directly affected and on
such ot her persons-as the Court may direct.
Both the English rules and the rules franmed by the Patna
Hi gh Court lay down that persons who are directly affected
or against whomrelief is sought should be named in the
petition, that is all necessary parties should be inpleaded
in the petition and notice served-on them |In "The law of
Extraordinary Legal Renedies"™ by Ferris, the procedure in
the matter of inpleading parties i's clearly described at
p. 201 thus:
"Those parties whose action is to be reviewed
and who are interested therein and affected
thereby, and in whose possession the record of
Such action remains, are not only proper, but
necessary parties. It is to such parties that
notice to show cause agai nst the issuance of
the wit nmust be given, and they are the only
parties who may nmake return, or who nay demnur.
The omssion to nake parties those officers
whose proceedings it is sought to direct and
control, goes to the very right of the relief

sought . But in order that the court pmay do
anmpl e and conplete justice, and render
judgnent which will be binding on all - persons

concerned, all persons who are parties to the
record, or who are interested in rmaintaining
the regularity of the proceedi ngs of which a
review is sought, should be nmade parties
respondent . "
This passage indicates that both the authority whose order
i s sought to be quashed and the persons who ,are interested
in maintaining the regularity of the
687
proceeding of which a review is sought should be added as
parties in a wit proceeding. A division Bench of the
Bonbay H gh Court in Ahmedalli v. M D. Lalkaka (1) Ilaid
down the procedure thus :
"I think we should lay down the rule of prac-
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tice t hat whenever a wit is sought
challenging the order of a Tribunal, the
Tri bunal rnust always be a necessary party to
the petition. It is difficult to understand
how under any circunmstances the Tribunal woul d
not be a necessary party when the petitioner
wants the order of the Tribunal to be quashed
or to be called in question. It is equally
clear that all parties affected by that order
should also be necessary parties to t he
petition."
A Full Bench of the Nagpur Hi gh Court in Kanglu Baula V.
Chi ef Executive O ficer (2 ) held that though the elections
to various el ectoral divisions were void the petition would
have to be dism ssed on the short ground that per-sons who
were declared elected fromthe various constituencies were
not joined as parties to the petition arid had not been
gi ven an opportunity to be heard before the order adverse to
them was passed. The said decisions also support the view
we have expressed.
To summarize: in a wit of certioraric not only the tribuna
or authority whose order is sought to be quashed but also
parties in whose favour ~the said order is issued are
necessary parties. /But it is in the discretion of the court
to add or inplead proper parties for conpletely settling al
the questions that may be involved in the controversy either
suo notu or on the application of a party tothe wit or an
application filed at the instance of such proper party.
In the present case Phudan Manjhi-and Bhagwan - Raj ak were
parties before the Conm ssioner

(1) A 1. R 1954 Bom 33, 34.
(2) A 1. R 1955 Nag. 49,
688

as well as before the Board of Revenue.  They succeeded in
the said proceedings and the orders of the said tribuna
were in their favour. It would be against all principles of
natural justice to nake an order adverse to them behind
their back; and any order so nade could not be an ‘effective
one. They were, therefore, necessary parties before the
Hi gh Court. The record discloses t ?at the appellant first
i npl eaded themin his petition but struck themout at the
time of the presentation of the petition. He did not file
any application before the High Court for inpleading them as

respondents. In the circunstances, the petition filed by
hi m was i nconpetent and was rightly rejected.
That order was made on July 3, 1962; and the special |eave

petition was- filed on July 18, 1962. Even in the specia
| eave petition the said two parties were not! inpleaded.
Learned counsel for the appellant suggests that this  Court
nmay at this very late stage direct themto be nade parties
and remand the matter to the Hi gh Court for disposal. Thi s
request is belated and cannot, therefore, be granted. In
this viewit is not necessary to express our opinion on the
ot her questions raised.

The appeal fails and is dism ssed with costs.

Appeal dism ssed
689




