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CASE NO. :
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PETI TI ONER
Veer Prakash Sharma

RESPONDENT:
Ani | Kumar Agarwal & Anr.

DATE OF JUDGVENT: 01/08/2007

BENCH
S.B. Sinha & Harjit Singh Bed

JUDGMVENT:

JUDGMENT

[Arising out of SLP (Crl.) No. 2272 of 2006]
S.B. SINHA,  J:

1. Leave granted.

2. The parties hereto entered into a contract for sale and purchase of
wel ding rods. Appellant allegedly did not pay sone anpunt due from him
towards supply of the said article. He issued two cheques for a sum of Rs.
3,559/- and Rs. 3,776/- in the year 1983. The said cheques were

di shonoured. Alleging that by reason of such act, the appellant has
conmitted of fences under Sections 406, 409, 402 and 417 of the Indian

Penal Code, a complaint petitionwas filed by the First Respondent in the
Court of Special Judicial Mgistrate, Ranpur which was marked CC No.

132 of 1986. The principal allegation nade therein against the appellant
reads as under:

\ 023That applicant, regardi ng these cheques and
payment of mnoney, wote several tinmes to accused

and al so sent his representative. ' But he kept on
nmaki ng excuses in naking paynent. At last he

told on 19.12.1985 that he had issued fabricated
cheques knowingly with an intention to cheat him

and grab his money. He would not pay his noney,

he is free to take any action, whatever he likes.\024

3. In his statenent under Section 200 of the Code of Crim nal Procedure,
Respondent No. 1 all eged:

\023...Both the Cheques were, thus, dishonoured.
al so wote to accused regarding di shonour of
Cheques, even |, nyself, visited himand al so sent
to ny Representative, but the accused kept on
maki ng excuses for meking the paynment. At |ast,
on 19.12.1985, he told that he had know ngly

i ssued these fal se and fabricated Cheques only to
deceive and grab his noney. He further told that
he shall never pay back his nbney. You can do
what ever you like. | went to | odge the Report, but
Thana Oficials did not note down the Report.\024

4, One of the witnesses Shri Rajendra Kumar Saxena in his statenent
al | eged:

\ 0231 was working as Supervisor in Hra
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El ectronics during 1983. Accused Vir Prakash has
purchased El ectric Rods fromthe conmpany worth
Rs. 3599.33 P and Rs. 3776.73 P. Money was paid
| ater on through Bank Cheques both cheques were
di shonored by Bank. Wen accused was |ater on
asked for the paynent of the anpunt taken accused
refused to pay and said that he had know ngly

i ssued the fabricated cheques to deceive and grab
the noney. You can do what you |ike.\024

5. Another witness A Khalik also made sim | ar statenents which were
recorded in the follow ng terns:

\023Stated on oath that | was an enpl oyee of
H ra El ectronics since 1983. Accused Vir Prakash
has purchased articles worth Rs:. 3599.33 P and Rs.
3776. 73 P. in 1983 for which paynent was nade
t hrough Bank. ~ Bot h-cheques issued by the accused
wer e di shonored. On when renminder for paynent
is made to the accused then he said that \0231 have
knowi ngly issued the fabricated cheques to cheat
himand grab his nmoney. | wll not pay.\024

6. Cogni zance /' was 't aken agai nst the appellant. He was sumoned. An
application was filed by himon 25.08.1987 for quashing of the said crinina
proceedi ng before the High Court. A learned Single Judge of the Allahabad
Hi gh Court by reason of the inpugned order dated 3.01.2006 while refusing
to exercise his jurisdiction stated

\023As the allegations against the applicant are factua
in nature, that cannot be adjudicated in the present
application, there is no ground for quashing

crimnal proceedings. Stay order, if any, stands
vacated. The trial court is directed to conclude the
trial expeditiously.\024

7. The principle underlying exercise of jurisdiction by the H gh Court
under Section 482 of the Code of Crimnal Procedure is nowwell-settled

viz. that the allegations contained in the conplaint petitioneven if given face
val ue and taken to be correct inits entirety do not disclose an offence or not
is the question.

8. The di spute between the parties hereinis essentially a civil dispute.
Non- paynment or under-paynent of the price of the goods by itself does not
amount to conm ssion of an offence of cheating or crimnal breach of trust.

No of fence, having regard to the definition of crimnal breach of trust
contained in Section 405 of the Indian Penal Code can be said to have been
made out in the instant case.

Section 405 of the Indian Penal Code reads, thus:

\ 023Whoever, being in any manner entrusted with
property, or with any domi nion over property,

di shonestly m sappropriates or converts to his own
use that property, or dishonestly uses or disposes

of that property in violation of any direction of |aw
prescribing the nmode in which such trust is to be

di scharged, or of any |egal contract, express or

i mplied, which he has nmade touchi ng the di scharge

of such trust, or wilfully suffers any other person
so to do, commits "crimnal breach of trust".\024
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Nei t her any all egati on has been nade to show exi stence of the
i ngredi ents of the aforementioned provision nor any statenent in that behalf
has been made.

Ordinarily, bouncing of a cheque constitutes an offence under Section
138 of the Negotiable Instrunents Act. No conplaint thereunder had been
t aken.

9. We are, therefore, left only with the question as to whether in a
situation of this nature any offence of cheating can be said to have been
made out.

Section 415 of the Indian Penal Code defines cheating to nean:

\ 023Whoever, by deceiving any person, fraudulently
or dishonestly induces the person so deceived to
del i ver any property to any person, or to consent
that any person shall retain any property, or
intentionally induces the person so deceived to do
or omt to do -anything which he would not do or
onit if he were not so deceived, and which act or
om ssion causes or islikely to cause damage or
harmto that person in body, m nd, reputation or
property, is said to "cheat".

In Hridaya Ranjan Prasad Verna and Others v. State of Bi har and
Anot her [(2000) 4 SCC 168], this Court held:
\02314. On a reading of the section it is manifest that
in the definition there are set forth two separate
cl asses of acts which the person deceived may be
i nduced to do. In the first place he may be induced
fraudul ently or dishonestly to deliver any property
to any person. The second class of acts set forth in
the section is the doing or omtting to do anything
whi ch the person decei ved would not ‘do or omt to
do if he were not so deceived. In(the first class of
cases the inducing rmust be fradulent or dishonest.
In the second class of acts, the inducing nust be
intentional but not fraudul ent or dishonest.
15. In determning the question it has to be kept in
mnd that the distinction between nere breach of
contract and the offence of cheating is a fine one.
It depends upon the intention of the accused at the
time to inducement which may be judged by his
subsequent conduct but for this subsequent
conduct is not the sole test. Mere breach of
contract cannot give rise to crimnal prosecution
for cheating unless fraudul ent or di shonest
intention is shown right at the beginning of the
transaction, that is the tinme when the offence is
said to have been conmitted. Therefore it is the
intention which is the gist of the offence. To hold a
person guilty of cheating it is necessary to show
that he had fraudul ent or dishonest intention at the
time of naking the promise. Fromhis nere failure
to keep up prom se subsequently such a cul pabl e
intention right at the beginning, that is, when he
made t he prom se cannot be presuned.\024

[See also Indian G| Corpn. v. NEPC India Ltd. and Qthers (2006) 6
SCC 736]

The ingredients of Section 420 of the Indian Penal Code are as
follows :
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i) Decepti on of any persons;
i) Fraudul ently or dishonestly inducing any person to deliver any
property; or
iii) to consent that any person shall retain any property and finally

intentionally inducing that person to do or omt to do anything
whi ch he would not do or omt.

No act of inducenment on the part of the appellant has been all eged by
the respondent. No allegation has been nmade that he had an intention to
cheat the respondent fromthe very inception

VWhat has been alleged in the conplaint petition as al so the statenent
of the conplainant and hi's witnesses relate to his subsequent conduct. The
dat e when such statenents were all egedly nade by the appellant had not
been di sclosed by the wi tnesses of the conplaints. It is really absurd to
opi ne that any such statenent would be nmade by the appellant before all of
themat the same tine and that too in his own district. They, thus, appear to
be whol Iy unnat ural

I'n 'aw, only because he had issued cheques which were di shonoured,
the same by itself would not nean that he had cheated the conpl ai nant.
Assuming that such a statement had been nade, the sane, in our opinion
does not exhibit that there had been any intention on the part of the appellant
herein to conmt an offence under Section 417 of the Indian Penal Code.

10. Furthernore, admttedly, their residences are in different districts.
Whereas the appellant is a resident of the district of A amgarh, the
respondent is a resident of the district of Rampur. Cheques were adnittedly

i ssued by the appelllant at his place. There is nothing on record to show t hat
any part of the cause of action arose withinthe jurisdiction of the court
concerned. Even if such statenents had been nmade; the sane adnittedly

have been nade only at the place where the appellant resides. The | earned

Magi strate, therefore, had no jurisdictionto issue the summons. [See

Mosar af Hossai n Khan v. Bhagheeratha Engg. Ltd. and Qthers, (2006) 3

SCC 658]

11. For the reasons aforenentioned, the inpugned judgnent is set aside.
The order taking cognizance is quashed. The appeal is allowed. |In the facts
and circunstances of the case, no offence is made out.




