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P. P. Naol ekar, J.:

1. The brief facts of the case are that six
petitioners in CAMC No. 7253 of 1998 before the Patna Hi gh
Court who had obtai ned GAM5S (Graduate of Ayurvedic Medicine
and Surgery) degree fromthe State Faculty of Ayurvedi c and
Unani Medi cines (for short \023the Faculty\024) -established
under Section 17 of the Bi har Devel opment —of Ayurvedi c and
Unani Systens of Medicine Act, 1951 (for short \023the 1951
Act\024) were not permtted to appear in the exam nation for
adnmi ssion in Post Graduate Course in Ayurved |l eading to
award of Degree of Doctor of Medicine in Ayurved. It was
the case of the petitioners that they had passed the GAMS
exam nati on conducted by the Faculty under the 1951 Act and
were conferred GAMS degree by the Faculty and, thus, they
were qualified to appear in the exam nation for obtaining
the Degree of Doctor of Medicine in Ayurved. After -service
of notice, the respondents entered appearance and the State
filed reply wherein the stand taken by the State was that
GAMS Degree obtained by the petitioners in 1997 was not

val id and recogni zed degree because according to the letter
dated 4.7.1998 sent by the Secretary, Central Council of

I ndi an Medi ci ne (for short \023CCl M 024), GAMS course was no
| onger recogni zed by the CCIM The respondent-CCl M al | eged
that in accordance with the requirenments of the Indian
Medi ci ne Central Council Act, 1970 (for short \023the 1970
Act\024), CCI M had prescribed regul ati ons providing for BAVS
(Bachel or of Ayurvedic Medicine and Surgery) course at
graduate | evel and MD(Ay.) course at post-graduate |evel

and only the course prescribed by CCOMis to be conducted

by the universities and the prescribed degree can only be
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awar ded by them as per the 1970 Act. It was al so the case
of the respondents that after the Bihar |ndigenous Mdica
Educational Institution (Regulation and Control) Act, 1982
(for short \023the 1982 Act\024), the GAMS degree could only be
recogni zed if it is conferred on the students who had
studied fromthe coll eges recogni zed under the 1982 Act.

2. On the pleadings of the parties, the Hi gh Court
consi dered the case on the aspect whether the Faculty under
the 1951 Act has unqualified right to grant affiliation to
such institutions or colleges which are not follow ng the
BAMS course prescribed by CCIMthrough regul ati ons under
the 1970 Act and further whether the provisions of the 1982
Act which seek to regulate institutions inmparting training
i n Ayurvedi c and Unani Systens of Medicine shall cover and
regul ate even those institutions which have been granted
affiliation by the Faculty. The Hi gh Court held that the
system of course for GAMS had cone to an end for quite some
ti me and BAMS course has been followed as per the
regul ati ons of CCIM hence, only on the basis of a
continued entry in the Second Schedul e of the 1970 Act

whi ch recogni zed GAMS degree, which is in the view of the
Hi gh Court is archaic, no right can be found in the person
or institution to ignore the course validly prescribed by
the conmpetent authority-CCM The Hi gh Court further held
that the 1982 Act aimsat curing a ranpant evil in
concerned colleges in the State of Bi har and hence the
State CGovernment was given control in‘the matter of making
gueries into the standard of educational institutions
teaching I ndian system of mnedicine, and thereafter
proceedi ng for recognition of the institution under the
1982 Act. It was held that when the petitioners who
obt ai ned GAMS degrees had studied in the educationa
institutions which have not followed course prescribed by
CCM the statutory central authority, and further when
such institutions have been run.in total contravention and
violation of the 1982 Act, they are not entitled to for

i ssuance of any wit fromthe court.

3. Anot her writ pet|t|on being CWIC No. 825 of 1998
filed by Pramila Kumari & Ors. in the Patna Hi gh Court
chal | enged the order whereby they had not been allowed to
conpete in the selection for appointnent to the post of
Ayurvedi ¢ Medical Oficer on the basis that they were the
hol ders of GAMS degree fromthe Bihar State Faculty, which
was clained to be a recogni zed degree by the CCIM - The
petitioners sought relief that they be permittedto fill up
the forms and to take part in the exam nation and further
for declaration that GAMS degree granted by the Faculty was
equi val ent to BAMS degree granted by a recogni zed
University of the State.

4, The | earned Single Judge differed with the view
taken by the court in CMC No. 7253 of 1998 and held that
Faculty has been created under the 1951 Act, much prior to
the promul gati on of the 1982 Act, the powers under the 1951
Act of granting GAMS degree by the Faculty is also

recogni zed under the 1970 Central Act as per Second
Schedul e thereof. The court was al so concerned with the
fate of the students who had been conferred GAMS degree by
a body created under the 1951 Act and the degree has been
saved by recognizing it under the 1970 Central Act. In
this view, the matter was directed to be placed before a

Di vi sion Bench after necessary orders of Hon\022bl e the Chief
Justi ce.

5. The judgnment of the |learned Single Judge in CMC
No. 7253 of 1998 was chall enged by filing LPA No. 451 of
2000 by only one petitioner, namely, Dr. Sudhir Kumar Singh
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and other petitioners were inpleaded in the case as
respondents. Also the Bihar State Council of Ayuyrvedic
and Unani Medi ci ne aggrieved by the judgrment in CAMC No.
7253 of 1998, filed another letters patent appeal which was
regi stered as LPA No. 463 of 2000. CWC No. 825 of 1998
was placed along with the LPAs before the Division Bench
for decision. The wit petitioners re-asserted their
subm ssi ons before the Division Bench that they had

conpl eted the course of GAMS degree and passed exami nation
conducted by the Faculty under the 1951 Act. As per Second
Schedul e of the 1970 Act, a central Act, which contains
State-wi se entries, entries Nos. 6 to 9A relate to the
institutions/universities of Bihar which recogni ze GAMS
degree under entry No. 6 from 1953 onwards. It was
submitted that as the degree conferred on the wit
petitioners is a recognized degree on the basis of the said
entry in the 1970 Act, they were entitled to appear for
entrance test to the post-graduate course and al so for

consi derati on for _appointnment to the post of Ayurvedic
Medi cal O ficers on the basis of GAMS degree which they
wer e hol ding.

6. The Division Bench agreed with the reasoning
adopted by the | earned Single Judge in CMC No 7253 of 1990
and hel d that under ‘the schene of the 1970 Act as well as
the Bi har | ndi genous Medical Educational Institution
(Regul ati on and Control) Ordinance, 1981 which was repl aced
by Bi har Act 20 of| 1982, the CCI M was authorised to
prescribe the course of studies in the systemof nedicine
so that the Indian system of medicine may maintain
uniformty and standard of teaching all over the country,
whi ch has been sought to be achieved by the regulations
franmed under the 1970 Act. The Division Bench al so agreed
with the | earned Single Judge that the course of study of
GAMS had cone to an end and had been replaced by BAVS
course, much before the wit petitioners acquired their
GAMS degree. The Court approved the decision of the

| earned Single Judge whereby he had cone to the concl usion
that the 1982 Act has been enacted to regulate the

i ndi scrim nate openi ng of indi genous medical institutions
in the State by persons of bodies registered under the
Societies Registration Act, 1960 and had in fact
commerci al i zed the system of education in indigenous
medi ci ne; therefore, the institutions which are not

recogni zed by the State under the 1982 Act could not inpart
the study in Ayurvedi c nedicine. It was held that the
State authorities under the 1982 Act have rightly taken the
followup action. On these findings being arrived at by
the Division Bench, no nmerit was found in the LPAs and the
wit petition, which were dism ssed by the D vision Bench.
Aggri eved by the order dated 12.12.2001 passed by the

Di vi sion Bench in the LPAs and the WP, the appellants,
nanmely, Bihar State Council of Ayurvedic and Unani Medicine
(in Gvil Appeal No.4643/2003), Dr. Sudhir Kumar Singh &
Os. (in Gvil Appeal Nos. 4644-46 of 2003) and Ashok Kumar
Singh & Os. (in CGvil Appeal No. 4646 of 2003) are before
us by special |eave.

7. It is an adnitted fact before us that the wit
petitioners have studied from Ranjee Prasad, Ram Kumari

Devi @ Marni Devi Ayurvedi c Medical College & Hospital,

Fat uha and Shrihari Shakunt al ayam Ayurvedi ¢ Medi ca

Col | ege, Muzaffarpur, Bihar. The said colleges were
granted affiliation by the Faculty on 19.8.1995 with
retrospective effect fromthe session commenced in 1992 and
they are recogni zed under the 1951 Act.

8. The Bi har Devel opnent of Ayurvedi ¢ and Unani
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Systens of Medicine Act, 1951 received the assent of the
President on 12.9.1951 and the assent was first published
in the Bi har Gazette, Extraordinary, dated 17.10.1951

This Act was enacted to provide for the devel opment of the
ayurvedi ¢ and Unani systens of nedicine, to regulate their
teaching and practice, and to control the sale of

i ndi genous nedi ci nal herbs and drugs in the State of Bihar
In exercise of powers under Section 3, the State Governnent
shal |, by notification, constitute a Council to be called
the Bihar State Council of Ayurvedic and Unani Medi cines,
whi ch shall consist of a President and the Menbers
mentioned in clauses (a) to (n) of Section 3(1). Under
Section 17 of this Act, the Council shall establish a State
Faculty of Ayurvedic and Unani Medicines for the purposes
of the Act which shall consist of a Chairman and the
Menbers enumerated in clauses (a) to (d) of Section 17(1).
Under cl ause (d) of sub-section (2) of Section 17, it

shal |l be the duty of the Faculty to recogni ze educati ona

or instructional institutions of the Ayurvedi c and Unan
systens of nedicine for purposes of affiliation. Under
clause (b) of Section 17(2), the Faculty is authorized to
hol d exami nation and grant certificates to, and confer
degrees or diplomas on, persons who shall have pursued a
course of study in the institutions affiliated to the

Facul ty. Section 37 of this Act authorizes the Counci

to establish educational institutions, prescribe courses of
study, etc. subject to the rules as nay be prescribed by
the State Governnent \in this behal f. ~Section 37 clothes
the Council with power to establish its own educational or
instructional institutions for the purpose of conducting
courses of Ayurvedi ¢ and Unani- systens of nedicine.. Under
Section 54, the Council is authorized to nmake regulations
subj ect to the provisions of the Act and the rul es nade by
the State Governnent.

9. Looking into the aforesaid provisions, it is
clear to us that the Council constituted by the State

Gover nment under the 1951 Act shall establish a State
Faculty under Section 17 which shall have the authority to
recogni ze educational or instructional institutions of
Ayurvedi ¢ and Unani systens of nedicine, to conduct

exam nati ons of the persons studying in such affiliated
institutions, and to grant certificates and confer degrees
or dipl omas.

10. Under Section 54 of the 1951 Act, the Council has
framed regul ati ons called the Bi har Devel opnent of
Ayurvedi ¢ and Unani Systens of Medicines Regulations, 1959.
Regul ation 16 thereof provides for courses of study for the
Degree (G aduate of Ayurvedi c Medi ci ne and Surgery) (GAMS)
Thus, the Faculty established by the Council under the 1951
Act has been authorized to recogni ze the educationa
institutions or instructional institutions of Ayurvedic and
Unani Systens of Medicine and affiliate themto the

Facul ty. The Faculty is al so authorized to conduct
exam nati ons and confer degree of GAMS.
11. The I ndi an Medicine Central Council Act, 1970

(Central Act) provides for constitution of a Centra

Counci|l of Indian Medicine (CCM and the naintenance of a
Central Register of Indian Medicine and for matters
connected therewith. This Act was enacted by the
Parliament and canme into force on 21.12.1970. Introduction
to this Act reads as under:

\ 023To consider problenms relating to the Indian
system of medi ci ne and Honoeopat hy a nunber of
Conmittees were appointed by the Governnent of India,
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whi ch had recommended that a statutory Central Counci
on the lines of the Medicinal Council of India for
nodern system of medi ci ne should be established for
the proper devel opnent of these systens of medicine
(Ayurveda, Siddha and Unani). In June, 1966 the
Central Council of Health at its 13th neeting, while
di scussing the policy on Ayurvedi ¢ education
recommended the setting up of a Central Council for

I ndi an system of medicine to |ay down and regul ate

st andards of education and exam nati ons,
qgualifications and practice in these systems. On the
basi s of the above recommendations the Indian Medicine
Central Council Bill was introduced in the

Par | i ament\ 024.

Sections 13A, 13B and 13C with their sub-sections have been
substituted by the Indian Medicine Central Counci
(Amendnment) Act, 2003 (No. 58 of 2003) w.e.f. 7.11.2003,

whi ch prescribe for the pernission for establishnent of new
nmedi cal coll eges, new courses of study, etc.; non-

recogni tion of nedical qualifications in certain cases; and
time for seeking permission of the Central Governnent for
certain existing or new nedical colleges. W shall dea
with these Sections in‘detail when we take up the
subm ssi ons of the counsel of the effect of these Sections
on the GAMS degree conferred on the students prior to
conmng into force of Amendi ng Act 58 of 2003. Section 14
falling in Chapter Il of the 1970 Central Act provides for
recogni tion of the medical qualifications granted by any
university, board or other nedical institution in India

whi ch are included in the Second Schedule. The Second
Schedul e provides for the recogni zed medi ca

qualifications, i.e. degrees/diplomas, awarded by the

St at es/ Boar ds/ Facul ti es/ Uni versities before the
constitution of the Central Council “of I|ndian Mdicine.
Under the 1970 Act, the CCIMis conpetent to prescribe the
m ni mum st andard of education including curriculamand

syl labi as well as other requirenents |ike hospital,
l'ibrary, students hostel, staff for college, staff for
hospital, library, herbal garden, requirenents of various
departments of colleges, etc. The Second Schedul e
prescribes the institutions/colleges and the nedica

qual i fications which are recogni zed under the Act for the
different States. For the State of Bihar, item No. 6 of
the Second Schedul e reads as under

[N R e I
kéhé-g;-ih;;é;;;iies, Boar d Recogni sed Medica

or Medical Institution Qualifications

xxx XXX

Bi har

6. State Faculty of Ayurvedic Graduate in Ayurvedic

and Unani Medi ci nes, Medi ci ne and Surgery

Abbr evi ati on Renmar ks
for
Regi stration

G A MS. From 1953
onwar ds
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Pat na, Bi har.

XXX XXX
\ 024

Under the 1970 Act, the State Faculty established under the
Bi har State Council of Ayurvedic and Unani Medi ci nes
(appellant in LPA No. 463 of 2000 and appellant in G vi
Appeal No. 4643 of 2000) is enpowered to confer a degree of
Graduate in Ayurvedi c Medicine and Surgery (GAMS) from 1953
onwar ds. It is an admtted fact that the 1951 Act has not
been repeal ed by the 1970 Central Act nor it is the

subm ssi on of any counsel appearing for respective parties
that the provisions of the 1951 Act, in regard to
confernment of GAMS degree, are repugnant to the provisions
of the 1970 Act. The Second Schedule in the 1970 Act

itsel f recognizes the GAMS degree given by the State

Facul ty of Ayurvedi c and Unani Medi ci nes, Patna, Bihar from
1953 onwards and thus it cannot be said that the course
prescribed by the Faculty for confernent of a degree of
GAMS i s de-recogni sedunder-the 1970 Act. The 1970 Act
read with regul ati ons nmade t hereunder prescribes course for
conferment of a degree of BAMS by a University, whereas the
1951 Act prescribes course for confernment of a GAMS degree
by State Faculty. ' Degree conferred by a university and
degree conferred by a faculty are different for which

separ ate courses have been prescribed. The 1951 Act having
not been repeal ed by the 1970 Act, or till the Second
Schedul e i s not anended de-recognising the degree of GAMS,
the degree of GAMS given by the State Faculty will remain

i ntact. No amendnent has been brought about till today
wher eby the degree of GAMS given by the State Faculty is
de-recogni sed under the 1970 Act. The 1951 State Act with
its rules and regulations, is a conplete code for

recogni zing and granting affiliation to i ndi genous nedica
institutions by the Faculty, provide the course of ‘study in
the institutions, and regulate the functioning of the
institutions affiliated to the Faculty.  The Faculty while
exercising its powers has to abide by the conditions laid
down in the rules and regul ations.

12. The 1951 State Act is consistent withthe 1970
Central Act in regard to granting of the GAMS degree, as
the degree granted under the 1951 State Act-is stil

recogni zed under the 1970 Central Act. The 1951 State Act
and the 1970 Central Act are conplenentary to each other
The Faculty cones under the definition of ‘nedica
institution\022 under Section 2(f) of the 1970 Central” Act and
GAMS degree awarded by the Faculty is a recognised nedica
qualification under Section 14 of the 1970 Central “Act.

The Second Schedul e of the 1970 Act grants authority to
the Faculty to grant GAMS degree. The Hi gh Court has,
therefore, clearly conmtted an error in holding that after
the BAMS degree has been introduced, GAMS degree issued by
the Faculty was de-recognised or not in operation after the
1970 Act cane into force

13. The question, however, is whether with the
i ntroduction of the Bihar I|Indigenous Medi cal Educationa
Institution (Regulation and Control) Act, 1982, the
students who have studied in the coll eges which were not
recogni zed under the said 1982 Act could be conferred with
GAMS degree by the Faculty, and if such degrees are
conferred what shall be the fate of the degrees conferred
on such students? W would also be required to consider

XXX
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the effect of the Indian Medicine Central Counci
(Anendrent) Act, 2003, particularly Sections 13A, 13B and
13C whi ch have been substituted by way of anmendnent in the
1970 Act and cane into force on 7.11.2003, on the degrees
conferred on the students who have studied in the coll eges
whi ch have not sought or have not been given perm ssion as
requi red under Section 13C of the 1970 Act to open the

coll ege or continue the college, by the Central Governnent.
14. It is urged by the | earned counsel for the
appel l ants that the colleges which are affiliated to the
Faculty under the 1951 Act do not require any approval from
the State Governnent to start or to continue the
educational institution or to run the courses of study in

i ndi genous system of nedicine |eading to the degree,

di ploma etc., as included in Second Schedul e of the 1970
Act, as the 1951 Act is a self-contained code. \hereas, it
is the subm ssion of the'learned counsel for the
respondents that after the Ordinance of 1981 and the Act of
1982 cane into force, all colleges which are affiliated to
the Facul'ty or which have to be opened after the Ordinance
of 1981 and the Act of 1982 came into force, require
perm ssion of the State Government for opening or
continuing the colleges or institution running the
col | eges, inparting education in indigenous system of

nedi cine. |If any college or the educational institution
runni ng the coll ege continues the educational facility,

i mparting education in indigenous system of nedicine

| eading to the degree, diplom etc., as included in the Act
of 1982 wi thout perm ssion, would run the risk to their
students of not being conferred with a recogni zed degree
and penalties provided under the 1982 Act. The counse
further subnmits that after the introduction of 1982 Act the
power of the Faculty to grant affiliation i's circunscribed
by the requirenment of the State CGovernment\022s perm ssion to
open the college inparting education in Ayurvedic and Unan
systens of nedicine.

15. Under the 1951 Act, Section 17 provides for the
establ i shnent of the Faculty. Sub-section (2) of Section

17 provides : it shall be the duty of the Faculty to
prescribe the course of study and curricula for genera
instructions, or special refresher courses, in

institutions affiliated to the Faculty. By —virtue of

clause (d) of sub-section (2) of Section 17, the Faculty
is to recogni ze educational or instructional institutions
of the Ayurvedi c and Unani systens of nedicine for purposes
of affiliation. The manner in which the affiliationis to
be given is provided in Chapter Il of the 1959 Regul ati ons
wher eunder an application for affiliation of an institution
shall be nade to the Registrar, State Council of Ayurvedic
and Unani Medicines, Bihar. After the application is
received for affiliation, the Faculty will scrutinize the
application and if it is satisfied on the basis of the
material supplied in the application or otherw se that 'the
institution proposed to be affiliated has nearly fulfilled
or is likely to fulfill all the conditions inposed by the
Counci | established under the Act and is likely to run
efficiently, it would depute an Inspector to visit the
institution, nake inquiry and report back to the Faculty.
After the conpletion of the inquiry and subm ssion of the
i nspection report, the Faculty shall give recognition to
the institution either permanently or provisionally for a
limted period or nay reject it. The decision of the
Faculty shall be communicated to the institution concerned
as soon as possible. It is clear fromthe aforesaid

provi sions that the Faculty under the 1951 Act has been
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enmpowered with the power to affiliate institutions which
are inparting education in Ayurvedi ¢ and Unani systens of
nmedi ci ne.
16. The Bi har | ndi genous Medi cal Educationa
Institution (Regulation and Control) Ordinance, 1981 which
provi des for regulation and control of educationa
institutions of indigenous systemof nedicine in the State
of Bihar was pronul gated on 16th Novenber, 1981. Preanble
to the Ordi nance reads as under : -

\ 023Whereas, the Legislature of the State of
Bi har is not in session

And, whereas, the Governor of Bihar is
satisfied that inspite of repeated warnings from
CGovernment through Press Notes and Notices
unr egul ated and i ndi scri m nate openi ng of
I ndi genous Medi cal “Educational dnstitutions in
this State by persons or bodi es registered under
the Societies Registration Act, 1960 or otherw se
wi t hout " provi di ng for adequate teaching
facilities is hanpering the cause of | ndi genous
Medi cal Education and is highly detrinmental to
the interest of students, admitted to such
institutions after charging heavy capitation fee
or donation and as/such the circunstances exi st
which render it necessary to prescribe for
regul ati on and control on the opening of College
or Institutions of I ndigenous System of Medicine
in the State of Bihar;\005\024

17. The Ordi nance was | ater replaced by introduction
of the Act, viz., the Bihar |ndigneous Medical Educationa
Institution (Regulation and Control) Act, 1981 (Act 20 of
1982) which canme into force on 21st January, 1982. Section
3 of the Act requires the CGoverni ng-Body or O ganizing
Conmittee or any body or institution intending to start
nedi cal course of study of indigenous system of nedicine,
along with requisite information regardi ng the study, 'to
apply to the State Governnent in the Health Departnent.

18 Section 5 contenpl ates that on recei pt of an
appl|cat|on for perm ssion to open the nmedical course of
study of indigenous system of nedicine, the State
CGovernment woul d cause the inspection of the body, agency,
college or institution by the Central Council of 1ndian
Medi cine (CCIM or Inspector appointed by the State
Covernment to see whether the conditions |aid down by the
CCl M constituted under Section 3 of the 1970 Act are
fulfilled or not. Section 6 further provides that on

conpl etion of the inspection the State Government in the
Heal th Departnent will seek perm ssion of the Governnent of
India and the CCIMof India for granting permssion to the
starting of the course of medical studies in indigenous
system of medicine by the applicant. Section 7 postul ates
that to all private nmedical colleges and nedica
institutions in indigenous system of nedicine, preparing or
i ntending to prepare students for study in indi genous
system of medicine | eading to degree, diplom, etc. and

whi ch have not been permanently affiliated to any
University in the State of Bihar, the provisions of the
1982 Act shall apply. The 1982 Act has been nmde
applicable to all private nmedical colleges and nedi ca
institutions which are not permanently affiliated to any
University in the State of Bihar. By virtue of Section 9,
the institutions which have been functioning w thout prior
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perm ssion or approval of the State Government are required
to apply for such permssion within a period of one nonth
fromthe date of conming into force of the 1982 Act. This
Section prohibits adm ssion of the students in such

institutions till the grant of permnission by the
CGovernment. It also provides that in case the application
is not noved within the stipulated period or the State
CGovernment refuses permission, they will be deenmed to have
been established in contravention of the provisions of the
Act . Section 10 provides for penalty and a person

contraveni ng any of the provisions of the Act is nade
liable for punishment with a fine which may extend to Rs.
10,000/ - and inprisonnent for a termwhich may extend upto
three years. 1In case of continuing contravention, such
person shall be liable to pay a further fine which may
extend to Rs.1,000/- per day after the date of the first
conviction for the period during which he is proved to have
persi sted .in such contravention. « The offence is nade non-
bai | abl e and cogni zable. As per Section 11, if the
applicati'on noved for permssion to start nedical course of
study of indigenous systemof nedicine either under Section
3 or Section 9 is refused as the institution or college is
not found eligible or does not qualify for perm ssion, it

i s incunbent on the organizer of such institution to close
it down within a period of three nonths of refusal of

perm ssion. Section 15 gives authority to the State
Government to seize the accounts of an institution
contraveni ng the provisions of the Act. Fromthese
provisions, it is apparent that after introduction of the
1981 Ordi nance and the 1982 Act, the Governing Body or the
Organi zing Conmittee or -any body or institution intending
to start any course of study in indigenous system of
nedicine is required to seek permi ssion of the State
CGovernment to open a private medical college or nedica
institution for adnmitting the students to be conferred with
a degree, diplom, etc., as included in the Second Schedul e
of the 1970 Act. It is only the Governing Body or the
Organi sing Committee or any body or institution which has
been permanently affiliated to any University inthe State
of Bihar is exenpted fromthe provisions of the 1981

Ordi nance or the 1982 Act. Institutions already inparting
education in indigenous systemof medicine are required to
take perm ssion after comng into force of the 1982 Act.

19. The Act provides for inposition of the fine and
i mprisonnent for any person who contravenes-any of the
provi sions of the 1981 Ordinance or the 1982 Act. If the
perm ssion is refused, the institution will be closed down.
Section 13 of the Act further authorizes the State
Government to authorize any officer to enter into the

prem ses of the institution contravening the provisions of
the 1981 Ordi nance or the 1982 Act for the purposes of

i nspection and carrying into effect the provisions of the
Ordi nance or the Act. Such officer may be empowered to

cl ose down the institution and to | ock and seal it. The
Act al so provides provision for seizure of the accounts by
the State Governnent of an institution contravening the
provi sions of the Ordinance or the Act. The Act arns the
State CGovernment w th various powers including the pena
powers. Although the coll eges were opened in the year 1992
wi thout the authority or the perm ssion of the State
Government as required under the Act, no steps have been
taken by the State of Bihar, and the students admitted in
the two institutions which were affiliated with the Faculty
were conferred with the GAMS Degree. After reading the
provisions of the Act, it is apparent to us that the 1982
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Act is supplenentary to the 1951 Act. The 1951 Act

al t hough provides for the inspection of the institutions
whi ch have to be affiliated to the Faculty, does not |ay
down that the conditions laid down by the CCIMare to be
foll owed and adhered to. That has been provi ded under the
1982 Act. So the colleges or the institutions which want
to inpart education in the indigenous system of nedicine
have not only to follow the conditions |aid down by the
Faculty or the Council under the 1951 Act, but al so under
the 1982 Act. The college or the institution after the Act
cane into force cannot continue w thout the perm ssion of
the State Governnent as contenplated in the 1982 Act.

20. We have exami ned the provisions of the 1982 Act.
The counsel for the State or the University could not point
out as to what shall happen to the degrees given to the
students who studied in the colleges which have been
affiliated with the Facul'ty but-w thout permni ssion under
the 1982 Act. W do not find any provision in the 1982 Act
whi ch takes away the degree already granted to the students
conferred by the Faculty, recognized under the 1951 Act,
and is being accepted to be a recognized degree under the
1970 Act. Therefore, by virtue of introduction of the 1982
Act, it cannot be said that the degrees conferred on the
students who have studied in the coll eges which have not
been granted perm ssion by the State Governnment as

requi red under the 1982 Act, will be ipso facto illegal and
could not be given effect to. However ,  we rmake it clear
that any body, agency, college or institution which has not
sought perm ssion fromthe State Covernment would not be
granted affiliation by the Faculty under the 1951 Act and
the State Governnent shall take appropriate steps under the
1982 Act if any body, agency, college or institution is/are
functioning without the permnission of the State CGovernment
as required under the 1982 Act.

21. It is then contended by the | earned counsel for
the State that after the comng into force of the Indian
Medi ci ne Central Council (Amendnent) Act, 2003 (for short

\ 023t he Anmendi ng Act\024) on 7th Novenber, 2003, if any nedica
col | ege established on or before the comencenent of the
Anmendi ng Act does not seek permission of the Centra
CGovernment within the period of three years fromthe said
commencemnent, the medical qualification granted to any
student of such nedical college shall not be deened to be a
recogni zed medi cal qualification for the purposes of the
1970 Act. It is subnmitted that the two colleges fromwhere
the appel | ant-students were educated havi ng not sought

perm ssion fromthe Central Governnent under the 1970 Act,
the GAMS degree conferred on them shall not be a recognized
nmedi cal qualification for the purposes of the 1970 Act, as
a result whereof they are not eligible for adm ssion for

hi gher course of study or for enploynent on the basis of
the GAMS degree conferred on them which is not a recognized
medi cal qualification. For this proposition, the |earned
counsel for the State has relied upon the provisions of
Sections 13A, 13B and 13C which have been introduced by
Amendi ng Act of 2003. For a better understandi ng of the
contentions, the relevant portions of the Sections are
reproduced hereunder:

\02313A. Perm ssion for establishment of new nedica
col I ege, new course of study, etc.--(1)
Not wi t hst andi ng anything contained in this Act or
any other law for the tinme being in force,--

(a) no person shall establish a nmedica
col | ege; or
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(b) no nedical college shall--
(i) open a new or higher course of study or
training, including a post-graduate course
of study or training, which would enable a
student of such course or training to
qualify hinmself for the award of any
recogni sed nmedi cal qualification; or
(ii) increase its adm ssion capacity in any
course of study or training including a
post - graduat e course of study or training,
except with the previous pernission of the
Central CGovernnent obtained in accordance
with the provisions of this section.
Expl anation 1.--For the purposes of this section,
"person" includes any University or a trust, but
does not include the Central Governnent.
Expl anation 2.--For the purposes of this section,
"adm ssion capacity", iin relation to any course
of study or training, including post-graduate
course of study or training, in a nedica
col I ege, neansthe nmaxi num nunber of 'students as
may be fixed by the Central Governnent fromtine
to time for being admtted to such course or
training.
XXX XXX

13B. Non-recognition of medical qualifications
in certain cases.--(1) Were any nedical college
is established wi thout the previous perm ssion of
the Central CGovernnent in accordance with the
provi sions of section 13A, nedical qualification
granted to any student of such nedical college
shall not be deened to be a recogni sed nedica
qualification for the purposes of this Act.

(2) Were any nedi cal coll ege opens a new or

hi gher course of study or training including a
post - graduate course of study or training wthout
the previous permission of the Central Governnent
in accordance with the provisions of section 13A,
medi cal qualification granted to any student of
such medi cal coll ege on the basis of such study
or training shall not be deened to be a

recogni sed nedi cal qualification for the purposes
of this Act.

(3) Were any nedical college increases its

adni ssion capacity in any course of study or
training without the previous perm ssion of the
Central CGovernnment in accordance with the

provi sions of section 13A, nedical qualification
granted to any student of such medical college on
the basis of the increase in its admi ssion
capacity shall not be deened to be a recognised
medi cal qualification for the purposes of this
Act .

13C. Time for seeking perm ssion for certain
exi sting nmedical colleges.-- (1) If any person
has established a nmedical college or any nedica
col | ege has opened a new or higher course of
study or training or increased the adm ssion
capacity on or before the conmmencenent of the

I ndi an Medi ci ne Central Council (Anendnent) Act,
2003, such person or nedical college, as the case
may be, shall seek, within a period of three
years fromthe said comrencenent, perm ssion of

XXX
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the Central Government in accordance with the
provi si ons of section 13A.

(2) If any person or nedical college, as the case
may be, fails to seek perm ssion under sub-
section (1), the provisions of section 13B shal
apply, so far as may be, as if perm ssion of the
Central Governnent under section 13A has been
refused.\ 024

22. For the purposes of the 1970 Act, ‘Indian
medi ci ne\ 022 is a system of Indian medicine commonly known as
Asht ang Ayurveda, Siddha or Unani Tibb. Section 2(ea) of
the 1970 Act defines ‘nedical college\022 to nean a col |l ege of
I ndi an nedi ci ne where a person undergoes a course of study
or training which will qualify himfor the award of a
recogni zed medi cal qualification. Section 13A(1) prohibits
any person to establish a medical college; and a nedica
coll ege'to open a newor higher course of study or training
i ncl udi ng 'a post-graduate course of study or training,

whi ch woul d-enable the students of that nedical college for
the award of any recogni sed nedical qualification or to

i ncrease its adm ssion capacity except with the previous
perm ssion of the Central Government obtained in accordance
with the provisions of Section 13A. Sub-sections (2), (3),
(4), (5), (6), (7); (8) and (9) of Section 13A |lay down the
manner in which the Central Governnent i's to be approached
for establishnent of a new nedical college or for opening
of a new hi gher course of study or increasing adm ssion
capacity and how it would be dealt with. Section 13B
postul ates that where any nedical college is established or
an established nedical college opens a new hi gher course of
study or training or where any nedi cal college increases
its admi ssion capacity in any course of study or training
wi t hout the perm ssion of the Central CGovernnent, the

medi cal qualification granted to any student of such

medi cal col |l ege or the higher course of study or training
or admission in the increased capacity in any course of
study, would not be a recogni zed nedi cal qualification for
the purposes of the Act. Section 13C, however, provides a
breathing time to the medi cal coll eges which have been
establ i shed on or before the comrencenment of the Amending
Act of 2003 wi thout the perm ssion of the Centra

Government to get such perm ssion within a period of three
years fromthe commencenent of the Act. Therefore, the
col l eges or the institutions which have not-obtained the
perm ssion of the Central CGovernnent may do so within a
period of three years fromthe comencenent of the Act to
save the nedical qualification conferred on the students of
such nedical colleges fromthe rigour of Section 13B of
the 1970 Act. However, as per sub-section (2) of Section
13C, if any person or nedical college fails to seek

perm ssion within three years of commencenent of the Act,
qualification granted to any student of such medica
institution shall not be a recognised nedica
qualification and it shall be deened that permission to
open or start a new course or increase strength of students
was refused by the Central Governnent. Medi cal col | eges
opened on or before the conming into force of the Amending
Act of 2003 are necessarily required to take pernission
within three years to save the recogni zed nedi ca
qualification of the students. On their failure, the

nedi cal qualification conferred on the students shall cone
to naught. Under Section 13A, a person who establishes a
nmedi cal college or a medical college opens a new hi gher
course of study or increases the adm ssion capacity is
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required to nove an application for pernission of the
Central Covernnment. For obtaining permssion as required
under Section 13A, every person or nedical college is
required to submt a scheme in such formwith requisite
fee, containing such particulars as provided under sub-
section (3) of Section 13A. The Central CGovernnment on
recei pt of such application may require the applicant to
submit such other particulars as may be consi dered
necessary. The Central Governnent after considering the
schenme and recomendations of the Central Council and after
obt ai ni ng such other particulars as felt necessary, my
approve the schenme with such conditions which are

consi dered necessary. The Central Governnent nay al so

di sapprove the schenme. Sub-section (6) of Section 13A
provi des that where within a period of one year fromthe
date of subm ssion of scheme to the Central Governnent, no
order is comuni cated by the Central CGovernnent to a person
or nedical coll ege, such schene shall be deemed to have
been approved by the Central Governnent in the formin
which it was submitted. Fromthe aforesaid provisions, it
is apparent that an application seeking permssion for
opening a nedi cal college has to be noved by a person

whi ch al so includes the university or a trust or a medica
col l ege or those which are already running the medica
col l ege when the Amending Act canme into force. Section 13A
nowhere provides that the students who have studied in the
nmedi cal coll eges would be eligible to seek perm ssion of
the Central CGovernnent under that Section. Section 13A or
Section 13B or Section 13C nowhere contenpl ates nmovi ng of
an application by the students to take steps under Section
13A. In such a situation, the question arises what shal
happen to the degrees conferred on the students who have
studied in the medical colleges established prior to the
conmencemnent of the Amendi ng Act where the Governi ng Body
or Organising Commttee or any body or institution does not
take any step for seeking perm ssion of the Centra
Government and the period prescribed under Section 13C of
three years has expired or where the institution has been
cl osed down i mredi ately after the conmencenent of the
Anmendi ng Act of 2003 and, therefore, no body is interested
i n seeking perm ssion of the Central Government.

23. The provisions of Sections 13A, 13B and 13C of
the 1970 Act as introduced by the Arendi ng Act of 2003, if
gi ven retrospective operation, the nedical qualification
acquired fromthe study in the nedi cal colleges which have
been opened prior to the commencenent of the ~Amending Act
of 2003 and conferred nedical qualification on the students
who studied in such nmedi cal coll eges, the degrees so
conferred in the absence of the perm ssion of the Centra
CGovernment woul d be non est though there is no fault on the
part of the students who have studied in the institutions
whi ch are recogni zed and affiliated to the Faculty under
the 1951 Act.

24. I n our opinion, where the | egislature has used
words in an Act which if generally construed, nmust lead to
pal pabl e i njustice and consequences revolting to the mnd
of any reasonable man, the court wll always endeavour to
pl ace on such words a reasonable linitation, on the ground
that the legislature could not have intended such
consequence to ensue, unless the express |anguage in the
Act or binding authority prevents such limtation being
interpolated into the Act. In construing an Act, a
construction ought not be put that would work injustice, or
even hardship or inconvenience, unless it is clear that
such was the intention of the legislature. It is also
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settled that where the | anguage of the legislature admts
of two constructions and if construction in one way woul d

| ead to obvious injustice, the courts act upon the view
that such a result could not have been intended, unless the
i ntention had been manifested in express words. Qut of the
two interpretations, that |anguage of the statute should be
preferred to that interpretation which would frustrate it.
It is a cardinal rule governing the interpretation of the
statutes that when the | anguage of the legislature adnmts
of two constructions, the court should not adopt the
constructi on which would | ead to an absurdity or obvious
injustice. It is equally well settled that within two
constructions that alternative is to be chosen which would
be consistent with the smooth working of the system which
the statute purported to be regulating and that alternative
is to be rejected which will introduce uncertainty,
friction or confusion with the working of the system [ See
Col | ector of Custonms ~v. Digvijaysinhji Spinning & Waving
MIlls Ltd., (1962) 1 SCR 896, at page 899 and Hi s Holi ness
Kesvananda Bharati v. State of Kerala, AIR 1973 SC 1461].

25. The court rmust always lean to the interpretation
whi ch is a reasonabl’e one, and discard the litera
interpretation which does not fit in with the schene of the
Act under consideration
26. In series of judgnments of this Court, these
exceptional situatiions have been provided for. In
Nar ashi mha Murthy wv. Susheel abai, (1996) 3 SCC 644 (at
page 647), it was held that:

\ 023\ 005The purpose of law is to prevent ~brooding
sense of injustice. It is not the words of the
law but the spirit and eternal sense of it that
makes the | aw nmeani ngful \ 005.\024

In the case of Anerican Hone Products Corporation v.
Mac Laboratories Pvt. Ltd. and Another, AIR 1986 SC
137 (at page 166, para 66), it was held that:

\023 .. It is a well-known principle of
interpretation of statutes that a construction
shoul d not be put upon a statutory provision
which woul d I ead to mani fest absurdity or
futility, palpable injustice, or absurd
i nconveni ence or anonaly. \005\024

Further, in the case of State of Punjab v. Sat Ram Das, AR
1959 Punj. 497, the Punjab H gh Court held that:
\ 023To avoid absurdity or incongruity,
grammatical and ordi nary sense of the words can
in certain circunstances, be avoided.\024

27. The amendnent brought about in the Indian
Medi ci ne Central Council Act, 1970, in 2003 by

i ntroduction of Sections 13A, 13B and 13C are the

provi sions for continuance of the institution which has not
obt ai ned prior perm ssion of the Central Governnent and,
therefore, tine limt of three years has been provided

under Section 13C to regularize the institution\022s affairs
as required under the Act by seeking perm ssion of the

Central CGovernment. Insertion of Section 13A in the 1970
Central Act in the year 2003 has regul ated the opening of
an i ndi genous nedi cal coll ege. The non-obstante cl ause

clearly indicates that a nmedical institution cannot be
establ i shed except with the prior permssion of the Centra
CGovernment. Under Section 13B, any nedical qualification
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granted by the coll eges established w thout the prior

perm ssion of the Central Government is not a recognized
medi cal qualification. The reasonable reading of Section
13C(1) puts the existing colleges at par with the new

coll eges as both of themare required to seek pernission
within three years fromthe commencenent of the Amending
Act. The phrase \021lon or before\022 has nade it clear that the
existing colleges are also required to seek perm ssion and
there is no exenption. Section 13C(2) further provides
that the nedical qualification granted by existing
col | eges whose establishment has not been recogni zed by the
Central Covernment, the nedical qualification wuld not be
a recogni zed qualification. Simlar requirement is to be
fulfilled by the new nedical colleges opened, i.e., to seek
perm ssion of the Central Governnment for the nedica
qualification to be recognized qualification. Thus, new
col l eges or existing colleges cannot any nore grant a
recogni.zed qual ification without the sanction of the
Central Governnent.  Section 13C(2) does not say that the
ef fect of non-perm ssion by the Central Governnent to the
exi sting colleges after the Amendi ng Act cane into force
woul d render the medical qualifications already granted by
the existing colleges before the insertion of Sections 13A
13B and 13C in 2003, un-recogni sed. The whole spectrum of
the anmendnment brought about by introduci ng Sections 13A,
13B and 13C indicates that it has an application fromthe
dat e they have been introduced by an anendnent in the 1970
Central Act. The effect of the anendment brought about is
clear to us that all the nedical colleges which are in

exi stence or the nedical colleges which haveto be

est abl i shed shoul d conpul sorily seek permission of the
Central CGovernnent within the period provided and on
failure to get the permission of the Central Governnment the
medi cal qualification granted to any student of such

medi cal coll ege shall not be a recognized nedica
qualification for the purposes of the 1970 Act. The
establ i shed coll eges are also required to seek perni'ssion
of the Central Governnent for the nedical qualification to
be recogni zed nedi cal qualification but it would not nean
that the already conferred nedi cal qualification of the
students studied in such previously established nedica

col  eges woul d not be a recogni sed nedi cal qualification
under the 1970 Act.

28. On a reasonabl e construction of these Sections,
we hold that the provisions of Section 13B whereby the
qualification granted to any student of a medical college
woul d not be deened to be a recogni zed medi cal
qualification would not apply. VWhen a degree has been
legally conferred on the students prior to the comencenent
of the Anmending Act of 2003, it shall be treated as a
recogni zed degree although the nedical college has not
sought permi ssion of the Central Government within a period
of three years fromthe commencenent of the Amendi ng Act of
2003.

29. For the reasons aforesaid, the appeals are all owed.
The judgrment of the High Court is set aside and we hold
that the GAMS degree conferred on the appellant-students
shall be treated as a recogni zed degree for the purposes of
taking adm ssion to the hi gher courses of study and al so
for the purposes of enploynent.

30. There shall be no order as to costs.




