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ACT:

Bonbay Munici pal Corporation Act - Housi ng Soci ety-
Violation of building laws-Rule 51 violation-Denplition
or der ed- Whet her val i d.

HEADNOTE:

The appellant Co-operative Housing Society Ltd. nade
sonme unaut horised constructions in a 36 storeyed buil ding.
The Bonbay Municipal Corporation issued a show cause " notice
calling upon the society to show cause as to why the | upper
eight floors of the building should not be denolished so as

to limt the development to the permssible Floor Space
Index (F.S.1.) since the additional Floor Space Index to the
extent of 2773 sq. nts. was gai ned by the appellant. The
appel l ants submitted a reply to the show cause notice. The

Admi ni strator of the Minicipal Corporation nmade an order on
21st Septnber, 1984 requiring the appellant to denolish
24,000 sqg. ft. on the eight upper floors of the building on
the basis of 3000 sq. ft. on each floor. The Adm nistrator
as well as the State Governnent dism ssed the representation
and appeal by the appellant. So the appellant filed a= wit
petition in the H gh Court which also dismissed with the
observation that the appellant be given a choiceto reduce
the construction upto permssible limt by any ' alternative
pr oposal within the four corners of the rul es and
regulations wthin one nmonth from28th October 1985 the
Muni ci pal ity nmay consi der

The appel l ant made application to the Muni ci pa
Corporation giving several alternative proposals on 21st
Noverber 1985. But it also preferred a special |leave
petition before this court against the H gh Court Judgment.
The special |eave petition | eave petition was dismssed on
January 17, 1986. The appellants alleged that t hey
submitted another proposal to the Minicipal Corporation on
17th February, 1986 and a neeting for hearing alternative
proposal s was fixed up by the Minicipal conm ssioner and put
forward its case in support of the new proposals and the
Muni ci pal Commi ssioner said he would consider the proposals
and take decision. On 27th Decenber 1988 the appellant
wote a letter to the Minici pal Conmi ssioner to consider the
alternative proposal i.e. of
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vertical denolition of the building instead of denolishing
the eight upper floors. |In January, 1989 the officers of
t he corporation agreed that denplition can be nmade
vertically so as to bring the entire construction within the
perm ssi bl e Fl oor Space Index where as the work of
denolition of upper eight floors of the building were
entrusted to a conpany by the Muinicipal Comm ssioner. So
the appellant again filed a wit in the Hgh Court. It was
di smissed by the Single Judge as well as by the D vision
Bench dated 5th March, 1990.

The appellants canme by Special Leave Petition in this
Court; The mmin grievance of the appellant being that

vertical denolition proposal was not considered. Inspite of
orders of this Court in this regard to the Minicipa
Corporation no agreeable solution could fructify. The

proposal was exam ned by the - Municipal Comm ssioner but
rejected on 13th Novenber, 1990 and submitted the detail ed
report to 'this Court.

Di sm ssing the petition-the Court

HELD:  The appel |l ant had made illegal constructions in
violation of Floor Space Index to the extent of nore than
24000 sq. ft. The  decision taken by t he Muni ci pa
Conmi ssi oner does not suffer fromany want of jurisdiction
nor is violative of any lawor rules. Itis well settled
that the H gh Court under Article 226 of the Constitution is
not an appellate Court on the administrative decision taken
by the authorities. 'Since the tendency of raising unlawfu
constructions and unauthorised encroachnments is. increasing
in the entire country and such activities are required to be
dealt with by firmhands. Such unlawful constructions are
against public interest and hazardous to the safety of
occupiers and residents of the nultistoreyed buildings.
[ 749F, 750B, E-F]

Thi s case should be a pointer to all the builders that
maki ng of unauthorised construction never pays and is
against the interest of the society at |arge. The rul es,
regul ations and by |laws are made by the corporations or
devel opnent authorities taking in viewthe |arger ‘public
interest of the society and it is the bounden duty ~of the
citizens of obey and follow such rules which are mde for
their own benefits. [750H 715B]

JUDGVENT:

CIVIL APPELLATE JURI SDI CTI ON: Special Leave Petition
(CGvil) No. 5383 of 1990.

From the Judgnent and Order dated 9.3.1990 of the
Bonbay Hi gh Court in Appeal No. 231 of 1990 in WP. No., 3016
of 1989.
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K. K. Venugopal, G L. Sanghi, Sudhir Shah and P.N. M sra
for the Petitioners.

K. K. Singhavi, N B. Shetye, D.N. Mshra and A S. Bhasne
for the Respondents.

The Judgnent of the Court was delivered by

KASLIWAL, J. This petition under Article 136 the
Constitution of India is directed against the order of
Bonbay Hi gh Court dated 9th March, 1990.

Facts necessary and shorn of details are given as
under . Prati bha Cooperative Housi ng Soci ety Ltd.
(hereinafter referred to as ‘the Housing Society') made sone
unaut hori sed constructions in a 36 storeyed building in a
posh and inportant locality of the city of Bonbay. The
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Bonbay Muni ci pal Corporation issued a showause notice dated
7th August, 1984 <calling wupon the Housing Society to
showcause within 7 days as to why the upper right floors of
the building should not be denolished so as to limit the
devel opnent to the perm ssible Floor Space Index (F.S.1.).
In the notice it was gained by the Housing Society and that
the construction work had al ready reached 36 fl oors and that
on the basis of the actual area of the building, the upper
eight floors were beyond the permissible F.S. 1. limt and as
such were required to be renopved. The Housing Society
submitted a reply to the showcause notice by their letter
13th August, 1984. The Administrator of the Bonbay
Muni ci pal Corporation nade an order on 21st Septenber, 1984
requiring the Housing Society to denolish 24,000 sq. ft. on
the eight upper floors of the building on the basis of 3000
Sq. ft. on each floor. The Housing Society made a
representation but the same was di smi ssed by t he
Adm ni strator by order dated 31st October, 1984. An appea
submitted by the Housing Society was al so di smssed by the
State CGovernnent on 7th COctober, 1985. The Housing Society
then filed a wit petition No. 4500 of 1985 in the High
Court. A Division Bench of ‘the H gh Court dismissed the
wit petition on 28th October, 1985. However, the H gh Court
while dismssing the wit petition al so observed as under
“I't would, however, be fair and just in the
circunstances of the case to give a choice to the
soci ety to reduce the construction up to
perm ssible'linit or whatever other nethod they can
think of. It is of course for the society to cone
748
forward with —a proposal in that behalf. e
therefore direct that in case the “society cones
with any such alternative proposal within the four
corners of the rules and regulations wthin one
nonth fromtoday the Minicipality may consider."
The case of the Housing Society is that in pursuance to the
said order it submtted application to the Muni ci pa
Corporation giving several alternative proposals  on 21st
Noverber, 1985. It may be noted at this stage that the
Housing Society had preferred a special |eave petition No.
17351 of 1985 before this Court against the judgnment of the
Hi gh Court dated 28th October, 1985 and the said specia
| eave petition was dismssed by this Court on 17th january,
1986. Further allegation of the Housing Society was that it
submitted another proposal to the Minicipal Corporation on
17th February, 1986 and thereafter wote to the Minicipa
Council on 14th August, 1986 to consider their alternative
proposal s. Asimlar letter was also witten to the Chief
M ni ster of Maharashtra. On 29th August, 1986 the Minicipa
Conmi ssioner fixed up a neeting for hearing the alternative
proposal s of the Housing Society. |t has been alleged that
in the said nmeeting the Housing Society had put forward its
case in support of the new proposals and the Minicipa
conmi ssioner had thereafter inforned the Housing Society
that he woul d consider the said proposals and take deci sion
However, no decision was taken till the filing of the
present special |eave petition before this Court. it has
been further alleged that on 27th Decenber, 1988 the Housi ng
Society wote a letter to the Minicipal Conmssioner to
consider the alternative proposals minly of vertica
denolition of the building instead of denolishing the eight
upper floors. It had been alleged that a neeting took place
bet ween the architects of the Housing Society as well as the
officers of the Minicipal Corporation in January, 1989
wherein the officers of the Corporation agreed that instead
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of denolishing eight upper floors, denplition can be made
vertically so as to bring the entire construction within the
per m ssi bl e F.S.1. 1t has been further alleged that
i medi ately thereafter the Housing Society was inforned that
henceforth it should contact the Minicipal Comm ssioner
directly and not any officers of the Corporation. It has
been further al | eged that the Cor por ati on wi t hout
considering the proposals of the Housing Society entrusted
the work of denolition of the upper eight floors of the
building to a company. |In these circunstances the Housing
Society filed wit petition No. 3016 of 1989 in the High
Court. Learned Single Judge dismssed the wit petition by
order dated 19th Decenber, 1989 and the appeal preferred
against the said order was dism ssed by the Division Bench
of the Hi gh
749

Court by order dated 9t h March, 1990.

In view of the fact that the main grievance of the
Housing Society was that its alternative proposal of
denol i shilng~ the building vertically instead of eight upper
floors was not considered on nerits by the Corporation, a
serious effort was made by thi's Court to get the feasibility
of such proposal exam ned by the Corporation. Oders in
this regard were passed by this Court on several occasions
but ultimately no /agreeable solution could fructify. The
proposal was got exam ned at the highest level by the
Muni ci pal Corporation and wultimately the Conmmi ssi oner
rejected the proposal on 13th Novenber, 1990 and subnmitted a
detailed report inwiting for the perusal of ‘this Court.
In the above report it has been -stated that in pursuance to
the order of this Court dated 22nd October, 1990, the
proposal s subnitted by the Housing Society on 27th . Cctober,
1990 and 29th COctober, 1990 in supersession of al
alternative proposals, to denolish vertically one | bedroom
and servant quarters on all the floors to bring the building
in tune with the F.S. 1. was considered but on the / grounds
stated in the report the proposal subnitted by the Housing
Soci ety cannot be approved.

In the circunstances nentioned above on the request of
| earned counsel for both the parties to decide the case on
nerits, we heard the argunents in detail on 23.4.1991
Thereafter, in order to clarify some points we directed the
Chi ef Engi neer cum Architect and the Minicipal Conmi ssioner
to remain present on the next date nanely, 1.5.1991 and to
keep the record of the case also ready for our perusal

We have heard | earned counsel for the parties at great

l ength and have thoroughly perused the record. It rmay be
not ed t hat the Housing Society had made illega
constructions in violation of F.S. I. to the extent of /nore

than 24,000 sq. ft. and as such an order for denpolition or
eight floors was passed by the Administrator, <Minicipa
Counci| as back as 21st Septenber, 1984. The wit petition
filed against the said order was di sm ssed by the H gh Court
on 28th COctober, 1985 and special |eave petition against the
said order of the H gh Court was also dismssed by this
Court. The High Court inits order dated 28th Cctober,
1985 had granted an indul gence to the Housing Society for
submitting an alternative proposal within the four corners
of the rules and regulations within one nonth and the
municipality to consider the sane. The proposal was
submitted on 21st Novenber, 1985 but in the said proposa
there was no nention of any vertical demolition of the
bui | di ng. The proposal wth regard to the denolition
vertically of one
750
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bedr oom and servant quarters on all the floors was submtted
for the first tinme on 27th Decenber, 1988. During the
pendency of the special |eave petition before this Court,
this proposal was got exami ned by the Minicipal corporation

The Municipal conmm ssioner submitted a report on 13th
Noverber, 1990 giving detailed reasons for rejecting such

proposal . It is well settled that the H gh Court wunder
Article 226 of the Constitution is not an Appellate Court on
the administrative decisions taken by the authorities. It

cannot be said that the decision taken by the Minicipa
Conmi ssioner suffers fromany want of jurisdiction or is
violative of any law or rules. The proposal submtted by
the Housing Society was got exanmi ned by the architects and
engineers and thereafter the order was passed by the
Muni ci pal Commi ssioner. |t cannot be said that the action
of the Municipal Corporationis tainted with mala fides. It
was submtted by the learned counsel for the Corporation
t hat t he Corporation has entrusted the matt er for
i nvestigation by the CBI and suitable action is being
processed against the guilty officers of the Corporation
wi t h whose conni vance these ill egal constructions were nade
by the Housi ng Society.

It is an admitted position that six floors have been
conpletely denolished and a part of seventh floor has also
been denvoli shed. It ‘'was pointed out by M. K K Sighvi
| earned counsel for the Corporation that the tendency of
rai sing unlawful constructions by the builders in violation
of the rules and regul ations of the Corporation was ranpant
in the city of Bonmbay and the Minicipal Corporation with its
[imted sources was finding it difficult- to curb such
activities. We are also of the viewthat the tendency of
rai sing unl awf ul constructions and unaut hori sed
encroachments is increasing in the entire country and such
activities are required to be dealt with by firm hands.
Such unl awful constructions are against public interest and
hazardous to the safety of " occupiers and residents of
nmul tistoreyed buil dings. The violation of F.S.I.  in the
present case was not a minor one but was to an extent of
nore than 24,000 sq. ft. Such unlawful construction was made
by the Housing Society in clear and flagrant violation and
di sregard of F.S.1. and the order for denolition of eight
floors had attained finality right upto this Court. The
order for denolition of eight floors has been substantially
carried out and we find no justification to interfere inthe
order passed by the High Court as well as in the ~order
passed by the Minicipal Conm ssioner dated  13th Novenber,
1990.

In the result we find no force in the petition and the
same is dismssed with no order as to costs. Before parting
with the case we would like to observe that this case should
be a pointer to all the
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buil ders that making of unauthorised constructions never
pays and is against the interest of the society at large.
The rules, regulations and bylaws and nade by t he
Corporations or devel opnent authorities taking in view the
| arger public interest of the society and it is the bounden
duty of the Citizens to obey and follow such rules which are
made for their own benefits.

S. B. Petition di sm ssed.
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