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1. The controversy raised in these appeals by special |eave and Transfer
Petitions basically relates to the conpetence of the State Governnent to fix
the State Advised Price for purchase of sugarcane by an occupier of a sugar
factory over and above the mninmumprice fixed by the Central Governnent.

The validity of the procedure adopted for ensuring the paynent of the
aforesaid price to a sugarcane grower is-also under challenge.

2. The power of the State Government to fix higher sugarcane price was
recogni sed i n Maharashtra Raj ya Sahkari Sakkar Karkhana Sangh Ltd. v.

State of Maharashtra & O's. 1995 (Supp) 3 SCC 475 and in State of MP.

v. Jaora Sugar MIls Ltd. & Ors.  (1997) 9 SCC 207 it was held that the State
Covernment has an obligation to ensure paynent of proper price to the

sugar cane growers by occupiers of the factory.. However sone observations
made in State of Tamilnadu & Ors. v. Kothari Sugar & Chemicals Ltd. &

Ors. (1996) 7 SCC 751 apparently indicate that State Governnent has no

power to fix the price. In view of this seeming conflict, the cases were
initially referred for decision by a |larger Bench of three Judges and then to a
Bench of five Judges.

3. W will first deal with Cvil Appeal Nos.460 of 1997, 461 of 1997,
1727 of 1999 and 4602 of 1999 which arise from State of U. P. and are
directed against the judgnment and orders of two benches of All ahabad

Hi gh Court wherein conflicting views have been taken. The Centra
Covernment by the order dated 11.3.1996 fixed the statutory prem um price
of sugarcane payable by the sugar factories for 1996-97 sugar season at

Rs. 45.90 per quintal linked to a basic recovery of 8.5 per cent sugar subject
to a premumof Rs. 0.57 for every 0.1 percentage point increase in the
recovery above that level. According to Sugar MIIls Association the average

m ni mum statutory price for the whole of U P. cane to about Rs.50.33 per

quintal and the additional price under C ause 5-A of Sugarcane (Control)

Order 1966 came to about Rs.7 per quintal and thus they were liable to pay
Rs.57.33 per quintal. The State Governnent by the order dated 15.11.1996

fixed the State Advised Price at Rs.72 per quintal for ordinary quality and

Rs. 75 per quintal for fast ripening quality of sugarcane to be delivered at the
gate of the factory. |In case the sugarcane was delivered at the purchase
centre the sugar mlls were entitled to deduct about Rs.3 per quintal towards
transportation cost. Wit Petition No.36889 of 1996 was filed by West U P
Sugar MI1ls Association, Central U P. Sugar MIIls Association, East UP
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Sugar M1ls Association and 32 sugar mills for quashing the order dated
15.11. 1996 of U.P. CGovernment whereby State Advised Cane Price was

fixed and for restraining the respondent authorities (State of U P. and Cane
Conmi ssioner U.P.) fromtaking any coercive steps to enforce the paynent

of the said State Advised Price. A declaration was also sought that the wit
petitioners are liable to pay only the mninmum price fixed by the Centra
Government under C ause 3 of Sugarcane (Control) O der 1966 plus the
addi ti onal cane price determ ned under C ause 5-A of the said Oder. A

Di vi sion Bench of the High Court allowed the wit petition by the judgnent
and order dated 11.12.1996. The order of the State Governnent dated

15.11. 1996 was quashed and the respondent authorities were restrained
fromenforcing the State Advised Price. It was, however, directed that
where an agreenment in Form B or Form C of the Appendix to the U P

Sugar cane Supply and Purchase Order, 1954 had been reached between

occupi ers of the factory and the cane growers or cane growers’ cooperative
soci ety then the occupiers-of the factory will have to pay the price in
accordance w th such agreemnent:

4, The Cane Comm ssioner U.P. issued a recovery certificate on
13.2.1997 for recovery of State Advised Sugarcane price from Agota Sugar

and Chenmicals Ltd. and on the basis of the aforesaid recovery certificate
Tehsi | dar Bul andshahr sent a citation dated 21.2.1997 for recovery of the
amount. Agota Sugar and Chenmicals Ltd. then filed Wit Petition No. 775
(MB) of 1997 before the Lucknow Bench of Al |l ahabad Hi gh Court for

quashi ng of the aforesaid recovery certificate and the citation. It was al so
prayed that a wit of mandanus be issued conmmanding the Cane

Conmi ssi oner and authorities of the State CGovernnent not to adopt any
coercive nethod to recover any amount-fromit on the basis of the recovery
certificate dated 13.2.1997 and the citation dated 21.2.1997. Wit Petition
No. 2086 (M B) 1997 was filed by Shri V.M Singh, a sugarcane grower,
claimng to represent the interest of all the sugarcane growers in the State,
praying that the authorities be directed to enforce the paynent of State
Advi sed Price for the sugarcane purchased by the sugar mlls. The writ
petitions were di sposed of by a conmon judgrment and order dated 1.2.1999.
Wit Petition No. 775 (MB) of 1997 filed by Agota Sugar and Chem cal s
Limted was dismssed but Wit Petition 2086 (MB) of 1997 was al |l owed

and a wit of mandamus was issued conmandi ng the Cane Commi ssi oner

and State of U P. to enforce the paynent of State Advised Price for the
sugar cane purchased by the sugar mlls in the State. 'The State Governnent
was further directed to initiate recovery proceedi ngs agai nst the defaulting
sugar mlls for non-payment of the dues and in case sugar mlls failed to pay
the State Advised Price and the interest to the cane growers within six
weeks, the Governnent was directed to recover the amount in accordance

with law and thereafter pay the sane to the cane growers or cane growers’
co-operative societies.

5. Cvil Appeal No. 460 of 1997 has been preferred by U P. Co-
operative Cane Unions Federation and Cvil Appeal No.461 of 1997 has

been filed by State of U P. and another agai nst the judgnent and order dated
11.12. 1996 of Allahabad H gh Court by which Wit Petition No. 36889 of
1996 was allowed. GCivil Appeal No.1727 of 1999 and Civil Appea

No. 4602 of 1999 have been preferred agai nst comon judgnent and order
dated 1.2.1999 of Lucknow Bench of All ahabad H gh Court, whereby Wit
Petition No.775 (MB) of 1997 preferred by Agota Sugar and Chem cal s was

di sm ssed and Wit Petition No.2086 (MB) of 1997 preferred by V.M

Singh was allowed. Civil Appeal No.460 of 1997 is being treated as the

| eadi ng case.

6. Shri Rakesh Dwi vedi, |earned senior counsel for the appellant U P
Co- operati ve Cane Unions Federation has submtted that the Centra
CGovernment fixes only the mninmumprice under C ause 3(1) of Sugarcane
(Control) Oder, 1966 (hereinafter referred to as 1966 Order) and such
fixation of mininmumprice does not exhaust the field of determ nation of
price of sugarcane. |In the matter of fixation of price the concept of

m nimum price, fair price and maxi mrum price are well known and,

therefore, even after fixation of mnimmprice by the Central Governnent
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it is always open for the State Government to fix a higher price for the
sugar cane. Learned counsel has subnmitted that the State Governnent can

not only fix a higher price but can al so advise sugarcane growers and sugar
factories to agree at a higher price. The State CGovernnment can fix the

hi gher price in exercise of its regulatory power under UP Sugarcane
(Regul ati on of Supply and Purchase) Act, 1953 (hereinafter referred to as
1953 Act). The Sugarcane grower or the sugarcane growers’ co-operative

soci ety and the occupiers of sugar factories have to conpulsorily enter into
an agreenment in accordance with UP Sugarcane (Supply and Purchase)

Order, 1954 (hereinafter referred to as 1954 Order) and the State

Covernment can issue directions for recording of State Advised Price in the
agreements whi ch have to be executed for supply of sugarcane. Shri

Dwi vedi has al so urged that parchas are issued to the sugarcane growers

and in exercise of the power conferred by 1953 Act, the State Governnent
can direct that the State Advised Price be recorded in the parchas which are
i ssued to sugarcane growers. Learned counsel has also subnitted that the
Central CGovernment does not take into consideration the various bye-

products i ke nol asses, bagasse and press mud which are produced during

the course of production of sugar and the sugar mlls make consi derabl e
amount of noney fromthe sal e of aforesaid bye-products especially since

nol asses has been decontrolled after 1991. The State CGovernnent, having
regard to the local conditions and al so the ampunt earned by the sugar
factories fromthe aforesaid bye-products, fixes the price of the sugarcane
which is nore realistic. ~ Learned counsel has further submtted that there is
no repugnancy between the minimumprice fixed by the Central Governnent

and the State Advised Price fixed by the State Government and the viewto

the contrary taken by the High Court is clearly erroneous in |aw.

7. Shri P. Chidanbaram |earned senior counsel appearing for the State
of U P. has submtted that thereare many facets of price |like m nimum

price, mninmmsupport price, fair price and maxinmum price. Section 3 of
Essential Comodities Act, (hereinafter referred to as EC Act) enmpowers

the Central CGovernment to make orders for mmintaining or increasing

supplies of any essential commodity or for securing their equitable

di stribution and availability at-fair prices or for regulating or prohibiting the
production, supply and distributionthereof and trade and conmerce therein

The Central Governnent has nade Sugarcane (Control) Order, 1966

(hereinafter referred to '1966 Order’) in exercise of the said power and
Clause 3 of the Order provides for fixation of mininmumprice of sugarcane
payabl e by the producer of sugar to the grower of sugarcane. The price is
fixed having regard to, inter alia, (a) the cost of production of sugarcane; (b)
the return to the grower fromalternative crops and the general trend of
prices of agricultural comobdities; and (c) availability of sugar to the
consunmer at a fair price. Learned counsel has submitted that the nmain
purpose of the 1966 Order, was to ensure that sugarcane supplies are

mai ntai ned and sugar is available at fair price and, therefore, the order
must be construed in the context of the policy of 'the Central Governnent to
appropriate a part of the production of sugar mlls as "levy sugar" and sel

| evy sugar at controlled price through the public distribution system (ration
shops). The statutory mininumprice as fixed by the Central Governnent /i s
basically linked to fixation of the price of |levy sugar and is not linked with
the actual price of the sugarcane. Hence deliberately the Central Governnent
kept the mninmum price of sugarcane at a |low |l evel. The additional price
payabl e under cl ause 5-A of the 1966 Order is factory specific and has co-
relation only with the profits of the sugar factory and, therefore it is only a
matter of chance for a sugarcane grower to get sone additional anmount. If at
all the factory nmakes profit, the anpbunt paid to a sugarcane grower wll be
pitiably low or illusory. Learned counsel has also subnitted that sugarcane
occupies land for a |onger period than any other crop and it needs | arger
investment in the inputs. The farners can raise only one crop of sugarcane
inayear. Price is the main incentive in any econony and the best incentive
to the sugarcane grower is renunerative price for his produce. The

m ni mum price fixed by the Central Government under Cl ause 3 of 1966

Order is not a renunerative price, as the definition shows that it is only a
m ni mum price. It does not take into account higher costs and hi gher risks
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i nvolved in raising sugarcane. |If there is a higher investnent and hi gher

ri sk, the sugarcane grower is entitled to higher return but the said fact is not
taken into consideration while fixing the m ninmumprice by the Centra
Covernment. Learned counsel has subnitted that power to fix remunerative
price must reside in sone authority and therefore such a power must vest
with the State Governnent as the field for the sanme remai ns open and
unoccupi ed. Shri Chi danbaram has further submtted that 1953 Act has

been enacted to regulate the distribution, sale and purchase of cane. Section
16 of this Act enpowers the State Governnent to regulate the distribution
sal e or purchase of cane in any reserved or assigned area. The power
conferred under the Act on the State Government is of w de anplitude and
takes within its fold the power to determne a renunerative price to the cane
grower. The Act not only confers power but also casts a duty upon the State
Covernment to ensure that the sugarcane grower gets a renunerative price

and he is incentivised to grow sugarcane because the econony of the State to
a significant extent ~is dependent upon grow ng sugarcane and supplying the
same to the sugar factories. Learned counsel has also urged that the State
Covernment in exercise of its power under the 1953 Act can bring about an
agreenent 'bet ween the sugarcane grower or sugarcane growers’' co-

operative society and occupiers of ‘a factory satisfying certain terns and
conditions and the price of the sugarcane wll be one of the terns thereof.
Under the agreenents the sugarcane grower is reserved or assigned to a
specified sugar mill and is bound to supply not |less than 85 per cent of the
agreed quantity of sugarcane. He is bound to cut the sugarcane on receipt
of a cutting order and in case of non-supply he is liable to pay penalty. |If
these terns inposed by the Governnent are valid, then by the same logic

the termregarding price is also valid and binding and sugar nmills cannot
approbate and reprobate the agreement. Learned counsel has made an
alternative subnmission that evenif it is assuned that 1953 Act does not
confer such a power then Article 162 read with Entry 33 List IIl of Seventh
Schedul e of the Constitution confers power upon-the State Governnent to

fix price by an executive order. In support of this submi ssion reliance has
been pl aced upon certain decisions of this Court rendered in Rai Saheb

Ram Jawaya Kapoor v. State of Punjab (1955) 2 SCR 225 ' Bi shanbhar

Dayal Chandra Mohan & Os. v. State of U P. (1982) 1 SCC 39 and State of
Andhra Pradesh v. Lavu Narendranath(1971) 1 SCC 607. Lastly |earned
counsel has submitted that certain itens |ike nolasses, begasse and press
mud whi ch are bye-products of sugar industries and 'which contribute to the
earning of the sugar mills have not been taken into consideration by the
Central CGovernnment and, therefore, the price fixed by the State Governnent
whi ch takes into consideration all the relevant factors and the loca
conditions represents the true price which should be upheld.

8. Shri Shanti Bhushan, |earned seni or counsel appearing for the
respondents (sugar factories), has submitted that the main question to be
exam ned is whether the State CGovernment has any statutory power to fix

the State Advised Price for sugarcane and to conpel the sugar factories to
pay the said price. Learned counsel has submtted that in exercise of power
conferred by Section 3 of E.C. Act the Central Government has nade the

1966 Order, and the Central Governnent fixes the price of the sugarcane
under C ause 3 (1) of the said Order. There is no'specific provision<under
the 1966 Order, which may enmpower the State Governnent to fix the price

of sugarcane over and above what has been fixed by the Centra

CGovernment. Simlarly there is no specific provision in- 1953 Act and the
Rul es nmade ther eunder whi ch may enpower the State Governnent to fix

the price of the sugarcane. Learned counsel has further submtted that there
is clear repugnancy between the price fixed by the Central Government and
the price fixed by the State Government and, therefore, it is the price which
has been fixed by the Central CGovernnent which has to prevail. It has also
been contended that under Section 3 (3-C) of E.C. Act, the Centra

Government has to determine the price of |evy sugar which a sugar factory is
conpelled to sell to the Central Government or the State Governnent under

an order made with reference to Section 3(2)(f) E..C. Act and while

determ ning price of such levy sugar it is only the mninmmprice of

sugar cane fixed by the Central Governnent which can be taken into
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consi der ati on. The fixation of higher price of sugarcane by the State
CGovernment woul d conpletely dislocate the nechanism provided under the
E.C. Act for determ nation of the price of the | evy sugar. Learned counse
has further submtted that the respondents (Sugar MIIls Association) had
sent several letters requesting the State Governnent not to announce any
State Advised Price and within three days of the announcement of the State
Advised Price the wit petition was filed. 1t has thus been urged that in fact
there was no agreenent between the sugarcane growers or the sugarcane
growers’ co-operative society and the occupiers of the sugar factories for
paynment of State Advised Price. It has al so been contended that even if the
price fixed by the State Governnents is mentioned in the agreenents or in
the parchas, the respondents (sugar factories) cannot be conpelled to pay
the said price as they had never given their consent for recording the State
Advi sed Price in the agreenents or in the parchas. |In order to constitute a
valid agreenment, it is submtted, the consent of the parties nust be
voluntarily and nust not have been obtai ned under any duress or conpul sion
and since the sugar mlls had never voluntarily agreed to pay the State

Advi sed Price, the agreements wherein such a price is recorded is not

bi ndi ng upon them

9. Shri Sudhir Chandra, |earned senior counsel, appearing for the appellant
Agota Sugar and Chenicals Ltd. in CA No. 4602 of 1999 has adopted the
argument of Shri Shanti Bhushan. In addition he has subnmitted that there
cannot be any oral agreement regarding the price of the sugarcane between a
sugar cane grower oOr a sugarcane growers’ co-operative society and the
occupi er of the sugar factory as Forns B and C given in Appendix to U P.
Sugar cane Supply and Purchase Order, 1954 clearly contenplate an

agreement in witing. He has further subnitted that in the agreenments which
had been executed between the sugar factory and the sugarcane growers co-
operative society the State Advised Price had not been recorded and the

Hi gh Court had m sread the sane.

10. Before adverting to the contentions raised at the Bar it is necessary to
keep in mnd that sugarcane is the nmain raw material for manufacture of

sugar as it is the sugarcane juice which is ultimtely converted into crystals
whi ch becomes a marketabl e commpdity. Sugarcane, unlike coal or ore of
mnerals is not avail abl e under the surface of the earth which may be
extracted and stored and may be used as and when required. It is a product
of agriculture which has to be grown.in fields |like any other agricultural crop
and requires inputs and hard | abour for its production and it dries within a
short time of its harvesting and becones virtual |y usel ess. The sugar
factories do not have an unlimted capacity to crush sugarcane but have a
fixed capacity and, therefore, they require fresh sugarcane’in a limted
quantity everyday during the entire crushing season. Sugar factories in the
State of U P. generally comrence crushing in the nonth of Novenber and
continue upto the end of April or sonetimes mddl e of May i.e. for about six
nmonths. In order to ensure proper and continuous supply of sugarcane to
sugar factory throughout the crushing season, the harvesting of crop has to

be done in linmted quantity (according to crushing capacity and requirenent

of the sugar factory) everyday and not in one stretch, 1In viewof this
pecul i ar requirenment of sugar factory the position of ' sugarcane growers
becormes entirely different fromthose who grow other crops |ike wheat or

paddy which can be harvested in one go and can be sold |ater on at the

conveni ence of the farner at the opportune tine. In order to achieve the
proper bal ance viz. to ensure a continuous supply of adequate quantity of
sugarcane to the sugar factory and proper renmuneration to the cane grower

for the cane supplied by him various enactnents have been nade whi ch we

will presently refer to.

11. The Central Legislature initially enacted Sugarcane Act, 1934 and
the Statenment of (hjects and Reasons, anobngst others, said that the initiative
inthe mtter of fixing prices for cane nust be left to Provincia

CGovernments so as to suit local conditions. Section 3 of this Act enpowered
the Provincial Governnent, by notification in the official gazette, to declare
any area as controlled area, to fix a mnimmprice or mninmumprices for
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the purchase in any controlled area of sugarcane intended for use in any
factory and to prohibit in any controlled area the purchase of sugarcane

i ntended for use in any factory otherwi se than fromthe grower of the
sugarcane or froma person |licensed to act as a purchasing agent. The
purchase of sugarcane intended for use in factory in any controlled area at a
price less than the mnimumprice notified was nmade an of fence under

Section 5. Section 7 of the Act conferred wi de powers on the Provincia
CGovernment to make rules for the purpose of carrying into effect the objects
of the Act. The U P. Legislature thereafter enacted the U P. Sugar Factories
Control Act, 1938 (U. P. Act No.1 of 1938) which repeal ed the Sugarcane

Act, 1934 in its application in the province of UP. Section 2 (a) of E C Act
defines essential conmpdities and in view of Section 2(b) of the said Act
"food crops" includes crops of sugarcane. The Central Government

exerci sing powers under Section 3 of the E.C. Act made the Sugarcane

Control Order, 1955. Clause 3(a) of this Order laid dowmn that the Centra
Governnment may, after consultation with such authorities, bodies or
associations as it may deemfit; by notification in the Oficial CGazette, fix in
respect of an area the price or the mnimumprice to be paid by producers of
sugar for sugarcane purchased by him This order was repeal ed by the
Sugarcane (Control) Order, 1966 (for short '1966 Order’) and dause 2(Q)
and (i) and sub-clauses (1),(2),(3) of Cause 3 thereof are being reproduced
bel ow

2(9) "price" means-the price or the mninmumprice fixed by

the Central Governnment, fromtinme to tinme, for sugarcane
del i vered -

(i) to a sugar factory at the gate of the factory or at a
sugar cane purchasi ng center; or

(ii) to a khansari unit;

(i) "producer of sugar" neans a person-carrying on the
busi ness of manufacturing sugar by vacuum pan process

3. M ni mum price of sugarcane payabl e by producer of

sugar -(1) The Central Governnent ‘may, after consultation

with the authorities, bodies or associations as it may deemfit,

by notification in the official Gazette, fromtine to'tinme, fix the
m ni mum price of sugarcane to be paid by producers of sugar or
their agents for the sugarcane purchased by them -having regard

to -
(a) the cost of production of sugarcane;
(b) the return to the grower fromalternative crops and

the general trend of prices of agricultura
comuodi ti es;

(c) the availability of sugar to the consuners at a fair
price;
(d) the price at which sugar produced from sugarcane

is sold by producers of sugar; and
(e) the recovery of sugar from sugarcane:

Provided that the Central CGovernnent or, with the
approval of the Central CGovernnent, the State Government,
may, in such circunstances and subject to such conditions as
specified in Clause 3-A, allow a suitable rebate in the price so
fixed.

Expl anation - (1) Different prices may be fixed for different
areas or different qualities or varieties of sugarcane.
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(2) No person shall sell or agree to sell sugarcane to a
producer of sugar or his agent, and no such producer or agent
shal | purchase or agree to purchase sugarcane, at a price |ower
than that fixed under sub-clause (1).

(3) Where a producer of sugar purchases any sugarcane from

a grower of sugarcane or from a sugarcane grower’'s co-

operative society, the producer shall, unless there is an
agreenment in witing to the contrary between the parties, pay
within fourteen days fromthe date of delivery of sugarcane to
the seller or tender to himthe price of the cane sold at the rate
agreed to between the producer and the sugarcane grower or

sugar cane growers’' co-operative society or that fixed under
sub-clause (1),as the case nay be, either at the gate of factory
or at the cane collection center or transfer or deposit the
necessary amount in the Bank account of the seller or the co-
operative society, as the case may be.

12. The 1966 Order has been amended several tines by the Centra
Government. Sub-cl ause 3 of C ause 3 was substituted on 18.5. 1968,

Clause 3-Arelating to rebate that can be deducted fromthe price paid for the
sugar cane was inserted on 24.9.1976 and C ause 5-A was inserted on

25.9.1974. The definition of 'price’ given in Cause 2(g) shows that it can
either be the price or the minimumprice fixed by the Central Governnent.
Clause 3(3) deals with paynment of the price of the cane sold at the rate
agreed to between the producer and the sugarcane grower or sugarcane

growers’ co-operative society or-that fixed under sub-clause (1) as the case
may be. Cl ause 3-A which deals with rebate that can be deducted fromthe
price paid for sugarcane also refers to either the m ninmum price of

sugar cane fixed under Clause 3 or the price agreed to between the producer
and the sugarcane grower or the sugarcane growers’' co-operative society. So
far as the power of the Central Covernment is concerned, under C ause 3(1)
it can fix only the "mninumprice" of sugarcane to be paid by producers of
sugar for the sugarcane purchased by them This is the | owest perm ssible
rate. The effect of Clause 3(2) i's that a producer of sugar can under no

ci rcunst ances purchase sugarcane at a price |ower than the mninmmprice
fixed under Clause 3(1) and there is a simlar prohibition on the cane grower
and he cannot sell or agree to sell sugarcane to a producer of a sugar bel ow
the said price. But the 1966 Order, in view of definition of "price" given in
Clause 2(g) and also the | anguage used in Clauses 3 and 3-A, clearly

contenpl ates that there can be a price other than the ™ m ninum price" of
sugar cane fixed under C ause 3(1), nanely, the "price agreed to between the
producer and the sugarcane grower or the sugarcane growers' co-operative
society". Cause 5-A lays down that where a producer of sugar purchases
sugar cane from a grower of sugarcane during each sugar year, he shall in
addition to the mni num sugarcane price fixed under Cl ause 3 pay to the

sugar cane grower an additional price, if found due in accordance with the
provi sions of the Second Schedul e This additional price is to be cal cul ated
in accordance with the fornula given in Second Schedul e and i s dependent

upon the value of the sugar produced and the profits nmade and in effect it is
a sharing of profits. Sub-clause (5) of C ause 5-A | ays down that no
addi ti onal price determ ned under sub-clause (2) shall become payable by a
producer of sugar who pays a price higher than the "m ni rum sugar cane

price" fixed under Cause 3 to the sugarcane grower, if the sane is not |ess
than the total of the price fixed under C ause 3(1) and additional price

det erm ned under C ause 5-A (2). This provision again contenpl ates

payment of price higher than the mnimumprice fixed under Cause 3 (1). A
whol e readi ng of the 1966 Order would, therefore, show that the Centra
Government shall fix the mninmum price of sugarcane but there can be a

price higher than the mninumprice which may be in the nature of agreed
price between the producer of sugar and the sugarcane grower or the

sugar cane growers’ co-operative society. So the field for a price higher than
the mninumprice is clearly left open in the 1966 Order made by the
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Central Governnent.

13. The U.P. legislature enacted the U P. Sugarcane (Regul ation of
Supply and Purchase) Act, 1953 (for short 'the 1953 Act’) which was
published in Gazette on 9.10.1953. Sections 2(a), 2(n), 15 and 16 of this
Act read as under: -

Section 2(a) "assigned area" neans an area assigned to a

factory under Section 15;

Section 2(n) "Reserved area" shall mean the area reserved for a
factory under an Order for reservation of Sugarcane areas nade
under Rule 125-B of the Defence of India Rules, 1962, and

when no such order is in force, the area specified in an order
made under Section 15.

"15. Decl arati on of reserved area and assigned area - (1)
Wt hout prejudice to any order rmade under C ause (d) of sub-
section (2) of Section 16, the Cane Conm ssioner may, after
consul ting the Factory and Cane-growers Co-operative Society
in the manner to be prescribed -

(a) reserve any area (hereinafter called the reserved area),
and
(b) assign any /area (hereinafter called an assigned area),

for the purposes of the supply of cane to a factory in accordance
with the provisions of Section 16 during one or nore crushing
seasons as may be specified and may |ikew se at any tine

cancel such order or alter the boundaries of ‘an area so reserved
or assigned.

(2) Where any area has been declared as reserved area for a
factory, the occupier of such factory shall, if so directed by the
Cane Conmi ssioner, purchase all the cane grown in that area,

which is offered for sale to the factory.

(3) Were any area has been decl ared as assigned area for a
factory, the occupier of such factory shall purchase such
gquantity of cane grown in that area and offered for sale to the
factory, as may be deternmi ned by the Cane Comi ssi-oner

(4) An appeal shall lie to the State Governnent against the
order of the Cane Conmi ssioner passed under sub-section (1).

16. Regul ati on of purchase and supply of cane in the
reserved and assigned areas - (1) The State Government may,
for maintaining supplies, by order, regulate -

(a) the distribution, sale or purchase of any cane 'in any
reserved or assigned area; and

(b) purchase of cane in any area other than a reserved or
assigned ar ea.

(2) Wthout prejudice to the generality of the foregoing powers
such order nmay provide for -

(a) the quantity of cane to be supplied by each Cane-grower
or Cane-growers’ Cooperative Society in such area to the
factory for which the area has so been reserved or

assi gned;

(b) the manner in which cane grown in the reserved area or
the assigned area, shall be purchased by the factory for
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whi ch the area has been so reserved or assigned and the
circunstance in which the cane grown by a cane-grower
shal | not be purchased except through a Cane-growers’
Co- operative Society;

(c) the formand the ternms and conditions of the agreenent
to be executed by the occupier or nanager of the factory

for which an area is reserved or assigned for the purchase

of cane offered for sale

(d) the circumnmstances under which perm ssion may be
granted -
(i) for the purchase of cane grown in reserved or

assigned area by a Qur, Rab or Khandsari

Manuf acturing Units or any person or factory other
than the factory for which area has been reserved
or assigned; and

(ii) florthe sale of cane grown in a reserved or assigned
area to a Cur, Rab or Khandsari -Manufacturing

Unit or any person or factory other than the factory

for which the area is reserved or assigned

(e) such incidental and consequential matters as may appear
to be necessary or desirable for this purposes."”

14. In exercise of the power conferred by Section 28 of the 1953 Act, the
State CGovernnent has made U. P.- (Regul ati on of Supply and Purchase)

Rul es, 1954 (for short "the Rules’). Rule 21 lays down that the occupier of
a factory shall by August 31, each year, apply to the Cane Conmmi ssioner in
Form 1, Appendix Ill, for the reservation or assignnent of an area for supply
of cane to the factory during the ensuing crushing season. There is a specific
colum viz. ItemNo.6 in Forml Appendix Il wherein details of purchases,
if any, nade at nore than the mnimum cane price during the I ast crushing
season have to be given. Here the occupier has to fill in the quantity of
sugar cane whi ch was purchased at a price nore than 'the mni num price and

al so the amount of increase over and above the minimumprice. Thus

paynment of higher price and quantum of sugarcane so purchased is a factor
which is taken into consideration while reserving or assigning an area in
favour of a sugar factory. Rule 38-A enjoins that at every purchasing centre
at least one weighrment clerk shall be appointed and deputed by the occupier
of a factory who is required to wei gh the sugarcane and cal cul ate the cane
price correctly. Simlarly under sub-rule (4) of this Rule the cane growers
co-operative society is required to appoi nt one society clerk at every

pur chasi ng centre who has to carefully watch and check the w eghnent of

cane and al so exam ne the parcha in which weight and price of cane are
recorded. Rule 94(b) requires occupier of a factory to put up at each
purchasing centre a notice in Devnagri script, showing the mninumprice of
cane fixed by Government and al so the rates at which cane is being

purchased at the centre. Rule 96 (1)(i) (j) lays down that no occupier of a
factory shall purchase cane without preparing or causing to be prepared at
the purchasing centre a parcha in quadruplicate showi ng correctly the rate at
whi ch the sugarcane is purchased and the price that has to be paid for the
sugarcane at that rate. Rule 100 requires an occupier of a factory to maintain
in respect of each sugarcane grower (except in respect of cane purchased
through a cane growers’ co-operative society) a detailed account containing
several itens including the net weight of cane purchased and the rate per

qui ntal paid for sugarcane.

15. In exercise of power conferred by Section 16 of the Act, the State
Covernment has nade UP Sugarcane (Regul ation of Supply and Purchase)

Order, 1954 (hereinafter referred to as 1954 Order). Cause 3-A of this
Order provides for purchase of cane in reserved area and C ause 4 provides
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for purchase of cane in an assigned area. C ause 3(2) |lays down that a cane
grower or a cane growers’ co-operative society may within 14 days of the

i ssue of an order reserving an area for a factory, offer to supply cane grown
in the reserved area to the occupier of the factory in FormA of the

Appendi x. Clause 3(3) and Clause 4 (1) lay down that the occupier of the
factory for which an area has been reserved or assigned shall within fourteen
days of the receipt of the order enter into an agreement in FormB or FormC
of the Appendi x, with the cane grower or the cane growers’ co-operative
society, as the case may be, in respect of the cane offered. Cdause 5 (1) |lays
down that cane grown in the reserved or assigned area shall not, except with
the perm ssion of the Cane Conmi ssioner, be purchased by any person

wi t hout the previous issue of requisition slips and identification cards to the
growers by the occupier of the factory. Sub-clauses (2) and (3) of Cause 5
mandate that the requisition slips and identification cards to the nmenbers of
cane growers’ co-operative society shall not be issued except by such society
and records of the same have to be maintained by the occupier of the factory
and al so by the cane growers’ co-operative society. Cause 5(4) |lays down
that purchase of cane shall be spread over the entire crushing season in an
equi t abl e 'manner and C ause 5(7) lays down that no person shall transfer or
abet the transfer of requisition slips for the cane of a grower to another
person.

16. The proform of the agreenment regardi ng sale and purchase of cane
which is to be executed between a cane grower and the occupier of a factory

is given in Form B/and that between cane growers’ co-operative society and
the occupier of a factory is given in Form C and they nention the terns
thereof. Para 1 of Form B contains the agreenent of the sugarcane grower

to sell his sugarcane crop (giving details of area and approximate yield) to
the occupier of the factory at the mninumprice notified by the Governnent
and on such dates as may be specified in requisition slips issued by the said
occupier. Para 2 provides that the cane shall be taken by the factory in
installnments equitably spread over the whol e working period of factory.

Para 3 provides that in the event of ~wllful failure to supply at |east 85 per
cent of the agreed quantity of sugarcane, the cane grower shall be liable to
pay the factory conpensation at the rate not exceeding thirty-three naya

pai se per quintal on such deficit. ~Para 4 provides that in case the cane
grower willfully fails to supply sugarcane to the factory on three consecutive
occasi ons according to the requisition made by the factory, he shall cease to
have a claimto sell cane to the factory. Para 6 is inportant and it provides
that in the event of a break down at the factory or of other circunstances due
to natural causes, calamties, accident beyond human control arising to show
that the factory will not be able to purchase the cane it has agreed to
purchase, the cane grower, after giving a week’s notice to the occupier of
the factory and with the previous perm ssion of the Cane Conm ssi oner

shal | have the option of naking other arrangenents for the disposal of the
cane and in such case no conpensation shall be payable by either party to

the other.

17. FormCis the proforma of the agreement which has to be executed
between the cane growers’ co-operative society and the occupier of a

factory regarding sale and purchase of sugarcane. Para 1 of this proforna
contains the agreenent of the society to sell sugarcane (giving details of the
area and the quality) to the factory at the mninmum price notified by the
CGovernment and the supply has to be nmade in such quantities and on such

dates as may be specified in the requisition slips issued by the occupier. It
al so contains a proviso that the price payable by the factory to the society
shall not in any case be |l ower than that paid generally by the factory to other
growers of the villages in which co-operative society operates. The

remai ni ng paragraphs of the agreenment are alnost simlar to that of

proforma in Form B regardi ng supply of cane being taken by the factory in
install nents equitable spread over the whole working period of the factory,
conpensation to be paid by society to the factory in the event of deficit and
the right of the society to make other arrangenents for the disposal of the
cane with the previous perm ssion of the Cane Commi ssioner in the event of
break down or happeni ng of other circunmstances where under factory is
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unabl e to purchase the sugarcane.

18. A sugar factory nornmally runs in shifts for the whole day during the
crushi ng season and it needs a continuous supply of freshly harvested

sugar cane according to its daily crushing capacity which should be spread
over the entire crushing season of about six nonths. The U.P. Sugarcane
(Regul ati on of Supply and Purchase) Act, 1953, U.P. Sugarcane

(Regul ati on of Supply and Purchase) Rules, 1954 and the U P. Sugarcane

Supply and Purchase Order, 1954, have been made to achieve that object.

Any shortfall in supply of sugarcane to sugar factory will seriously affect its
production resulting in huge | osses. Therefore, the first and forenost

requi rement for the profitable running of the sugar factory is that it should
get adequate quantity of sugarcane everyday throughout the crushing season
and for ensuring this, a systemof reserving or assigning an area in favour of
sugar factory has been evol ved under Section 15 of the Act. The reservation
of an area ensures the supply of the entire sugarcane grown therein to the
factory in whose favour it has been reserved. Simlarly the assignment of an
area ensures the supply of such quantity of sugarcane to the factory in
whose favour it has been assigned as nmay be determ ned by the Cane

Conmi ssioner. Another advantage to the sugar factory is that sugarcane
fromits reserved or assigned area cannot be sold to any other factory in the
vicinity even if it offers a higher price to a grower. This arrangenent does
not allow the market forces to operate and thereby conpletely avoids
conpetition amongst ‘the sugar factories which could |lead to escalation in

prices. It is combn know edge that every sugar factory is keen to have the
maxi mum area reserved or assigned for it so that it nmay get adequate raw
material. Sugarcane requires a particular type of soil and climatic condition

and cannot be grown everywhere. The sugar factories are established in the
sugar producing belt in close proxinmty with each other and very often there
are conpeting clainms for reservation or assignment of an area in their

favour. It is for this reason that an appeal is provided under Section 15(4)
of the Act against an order nade under Section 15(1) of the Act by the Cane
Conmi ssi oner reserving or assigning an area in favour of sugar factory.

Once an area is reserved in favour of a factory the cane grower in the said
area or the cane growers’ co-operative society operating therein gets tied to
that factory and has to conpulsorily enter into an agreenent in prescribed
proforma (FormB or Form C) given(in the Appendix to 1954 O der. In

view of Clause 5 of the said Order cane grown in the reserved or assigned

area cannot be purchased by anyone without the previous issue of requisition
slips and identification cards to the growers by the occupier of the factory
and in the case of menmbers of the cane growers co-operative society by such
society. Since the requisition slips are non-transferable and they are issued
by the sugar factory according to its requirenment of sugarcane, it thereby
conpl etely controls the purchase of sugarcane froma reserved or assigned
area. The ternms of the agreenent in Form B and Form Care also quite
stringent as in the event of failure to supply at least eighty-five per cent of
the agreed quantity of sugarcane the cane grower or the cane growers’ co-
operative society has to pay conpensation. Even in the event of a break

down in the factory or its inability to purchase due to calamities or

ci rcunst ances beyond human control, the cane grower or the cane growers’
co-operative society is not at liberty to nmake any ot her arrangenent for

di sposal of cane except after giving a week’s notice to the factory and

obtai ning prior permssion of the Cane Conmi ssioner. ' Here too no

conpensation is payable by the factory to the cane grower or-the cane

growers’ co-operative society for the | oss which may be suffered on this
account .

19. The provisions referred to above have been made for the benefit of
the sugar factory so that it is assured of and gets a continuous supply of
freshly harvested sugarcane in quantity according to its crushing capacity
and for the whole duration of the crushing season. No doubt the cane
grower al so gets sonme advantage in the sense that purchase of his yield is
assured but at the sanme tinme many linmtations and restrictions are inposed
upon him In view of the aforesaid statutory provisions, the position of a
cane grower becones entirely different fromthat of a farmer produci ng any
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other kind of agricultural crop where there are absolutely no restrictions
upon him He is at absolute liberty to harvest his crop at his convenience

wi t hout being dictated by a third party, to sell it to anyone whonsoever he
i kes and whenever he wants. It isinthis scenario, which is not the
creation of the cane grower but of the statutory provisions operating in the
field, that we have to exam ne the question whether the State has any
authority or power to fix the price of the sugarcane supplied to a producer of
sugar (sugar factory).

20. The preanble of U P. Sugarcane (Regul ati on of Supply and Purchase)

Act, 1953 is - an Act to regulate the supply and purchase of sugarcane for
use in sugar factories, gur, rab or khandsari sugar manufacturing units. The
various provisions of the Act show in unm stakable ternms that it regul ates
the supply and purchase of sugarcane required for use in sugar factories.
"Regul ate’ nmeans to control or to adjust by rule or to subject to governing
principles. It is a word of broad inpact having w de meaning

conprehending all facets not only specifically enunerated in the Act, but

al so enbraces withinits fold the powers incidental to the regulation

envi saged in good faith and its neaning has to be ascertained in the context
i n which 'it-has been used and the purpose of the statute.

21. In State of Tamilnaduv. Ms. Hndu Stone & Ors. 1981 (2) SCC 205
it was held that regulati on nust receive so wide an anplitude so as to inmpute
prohibition within its fold. It will be useful to reproduce the relevant part of

para 10 of the Report wherein this principle was succinctly stated by
Chi nappa Reddy, J. in follow ng words: -

. We do not 'think that 'regulation’” has that rigidity of

meani ng as never to take in ’prohibition. Much depends on
the context in which the expression is used in the statute and the
obj ect sought to be achieved by the contenpl ated regul ati on. It

was observed by Mathew, J. in G K Krishnan v. State of Tam |
Nadu, 1975 (1) SCC 375 : "The word ’'regul ation’ has no fixed
connot at i on. Its nmeaning differs according to the nature of the
thing to which it is applied". In nbdern statutes concerned as
they are with econom c and social activities, 'regulation’ nust,
of necessity, receive so wide an interpretation that in certain
situations, it must exclude conpetition to the public sector from
the private sector. Mre so in a welfare State. ~ It was pointed
out by the Privy Council in Commonweal th of Australia v.

Bank of New South Wales, (1949) 2 All ER 755 (PC) - and we

agree with what was sated therein - that the probl em whet her

an enactnment was regul atory or sonething nore or whether a
restriction was direct or only renote or only incidenta

i nvol ved, not so much legal as political, social or economc
consi deration and that it could not be laid down that in no

ci rcunmst ances coul d the exclusion of competition so as to create
a nonopoly, either in a State or Commpnweal th agency, be
justified. Each case, it was said, nust be judged on-its own
facts and in its own setting of tine and circunstances and it

m ght be that in regard to sone econonmic activities-and at sone
stage of social devel opment, prohibition with a viewto State
nmonopoly was the only practical and reasonabl e nanner ' of

regul ation. The statute with which we are concerned, the

M nes and M neral s (Devel opnent and Regul ation) Act, is

ai ned, as we have already said nore than once, at the
conservation and the prudent and discrimnating exploitation of
mnerals. Surely, in the case of a scarce mineral, to pernit
exploitation by the State or its agency and to prohibit
exploitation by private agencies is the nost effective method of
conservation and prudent exploitation. |f you want to conserve
for the future, you nust prohibit in the present. W have no
doubt that the prohibiting of |eases in certain cases is part of the
regul ati on contenpl ated by Section 15 of the Act."
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Again in K. Ramanathan v. State of Tanmilnadu & Anr. 1985 (2) SCC
116 it was held that the word 'regulation’ cannot have any rigid or inflexible
meani ng so as to exclude prohibition. It is a word of broad inport, having a
broad meaning and is very conprehensive in scope. It was further held that
the power to regulate carries with it full power over the thing subject to
regul ation and in absence of restrictive words, the power must be regarded
as plenary over the entire subject. It inplies the power to rule, direct and
control, and involves the adoption of a rule or guiding principle to be
followed or the naking of a rule with respect to the subject to be regul ated.
It has different shades of neaning and nust take its colour fromthe context
in which it is used having regard to the purpose and object of the |egislation.

22. In VSR & Ol MIls Vs. State of A P. AIR 1964 SC 1781 agreenents
for a period of ten years had been executed for supply of electricity and the
same did not contain any provision authorising the Governnment to increase
the rates during their operation. However the State Governnent issued
orders enhanci ng the agreed rates exercising power under Section 3(1) of
Madr as Essential Articles Control & Requisitioning (Tenporary Powers)

Act, 1949 which reads as under:

A N The State CGovernnent so far as it appears to

themto be necessary or expedient for maintaining,

i ncreasing or securing supplies of essential articles or for

arranging for their equitable distribution and availability

at fair prices may, by notified order, provide for

regul ating or prohibiting the supply, distribution and

transport of essential articles and trade and comrerce

therein."

The enhancement in rates was challenged on the ground that any
increase in agreed tariff was out of the purview of Section 3(1). Chief
Justice Gj endragadkar, speaking for the Constitution Bench, held as under
"The word regulate is wi de enough to confer power on
the State to regulate either by increasing the rate or
decreasing the rate, the test being what is it that is
necessary or expedient to be done to maintain, increase,
or secure supply of the essential articles in question and
to arrange for its equitable distribution and its availability
at fair prices. The concept of fair prices to which Section
3 (1) expressly refers does not mean that the price once
fixed nust either remain stationary, or nust be reduced
in order to attract the power to regulate. The power to
regul ate can be exercised for ensuring the payment of a
fair price, and the fixation of a fair price would inevitably
depend upon a consideration of all relevant and economic
factors which contribute to the determ nation of such a
fair price. |If the fair price indicated on a dispassionate
consi deration of all relevant factors turns out to be higher
than the price fixed and prevailing, then the power to
regul ate the price nust necessarily include the power to
increase so as to nake it fair. Hence the challenge to the
validity of orders increasing the agreed tariff rate on the
ground that they are outside the purview of Section 3(1)
cannot be sustained."

In Jiyajeerao Cotton MIls Ltd. & Anr. v. Madhya Pradesh Electricity
Board & Anr. 1989 (Suppl) 2 SCC 52 the validity of the orders providing for
hi gher charges/tariff for electricity consumed beyond legally fixed Iinmt was
uphel d in view of Section 22(b) of the Electricity Act which pernits the
State CGovernnent to issue an appropriate order for regulating the supply,
di stribution and consunption of electricity. It was held that the Court while
interpreting the expression "regulate" nust necessarily keep in viewthe
object to be achieved and the m schi ef sought to be renedied. The necessity
for issuing the orders arose out of the scarcity of electricity available to the
Board for supplying to its custoners and, therefore, in this background the
demand for higher charges/tariff was held to be a part of a regulatory
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neasure. In Quarry Omers’ Association v. State of Bi har 2000(8) SCC

655 the question which required consideration was whether the State
Government had the power to fix the rate of royalties in Mnes and M nerals
(Regul ati on and Devel opnent) Act, 1957. The Court after taking note of the
fact that the words "regul ation of mnes and m neral devel opnment" are

i ncorporated both in the Preanbl e and the Statenent of Objects and Reasons
of the Act held that the word "regul ation” may have different neaning in

di fferent context but considering it inrelation to the econom c and socia
activities including the devel opment and excavation of mine, the fixation of
the rate of royalties would al so be included within its neaning. In Deepak
Theatre, Dhuri v. State of Punjab & Ors. (1992) Supp. 1 SCC 684 while
interpreting the G nemas Regul ati ons Act, 1952 and having regard to the
preanble thereto - an Act to make provision for regul ating exhibition of

ci nematographs - it was held that classification of seats and fixation of rates
of adm ssion according to paying capacity of a cinegoer is also an integra
power of regulation and, therefore, fixation of rates of adni ssion becane a
legitimate ancillary or incidental power in furtherance of the regul ation
under the Act.

23. The 1953 Act, the Rules and 1954 Order substantially deal with sale
and purchase of sugarcane. Section 16 (1) provides that the State
Covernment may, for naintaining supplies, by order, regulate sale or
purchase of cane in any reserved or assigned area or purchase of cane in area
ot her than a reserved or assigned area. Section 16(2)(b) of the Act |ays
down that the order nay provide for the manner in which cane grown in a
reserved or assigned area shall be purchased by the factory and the

ci rcunst ances in which cane grown by canegrowers shall not be purchased
except through a canegrowers’ cooperative society. Section 17 enjoins
speedy payment of the price of cane purchased by occupier of a factory,
payment of interest where default occurs for-a period exceeding 15 days
fromthe date of delivery and recovery of anmpount by the Collector as arrears
of land revenue on a certificate issued by the Cane Conmi ssioner. Rule 38-
A requires weighnment clerk to calculate the cane price correctly after

wei ghnment of cane and the clerk appointed by the society to exam ne that

the wei ght and price are correctly recorded in the parchas. Rule 96
mandat es that cane shall not be purchased at the purchasing centre w thout
preparing a parcha in quadruplicate nentioning anongst others the rate at

whi ch the cane is purchased and the price that has'to be paid for the sane
and Rule 100 casts a duty upon the occupier of the factory to naintain
separately for each canegrower a conplete account of several itens

including the rate per quintal paid for cane.

24, Sugar cane supplied to sugar factory are "goods" wi thin the neaning

of Section 2(7) of Sale of Goods Act. Sub-section (1) of Section 4 of Sale

of Goods Act provides that a contract of sale of goodsis a contract whereby

the seller transfers or agrees to transfer the property in goods to the buyer for
a price. Sub-section (3) of the same Section provides that where under a
contract of sale the property in the goods is transferred fromthe seller to the
buyer, the contract is called a sale, but where the transfer of property in-the
goods is to take place at a future tinme or subject to sone conditions

thereafter to be specified, the contract is called an agreenent to sell

Section 5 provides that a contract of sale is nade by an offer to buy or sel
goods for a price and the acceptance of such offer. These provi si ons show

that price is an essential element of sale of goods.

25. In Popatlal Shah v. State of Madras 1953 SCR 677 it was held by a
Constitution Bench that the expression "sale of goods" is a conposite
expression consisting of various ingredients or elenents. There are the

el ements of a bargain or contract of sale, the payment or prom se of paynent

of price, the delivery of goods and the actual passing of title and each one of
themis essential to a transaction of sale though the sale is not conpleted or
concl uded unl ess the purchaser becones the owner of property. |In State of
Madras v. Gannon Dunkerley 1958 SCR 379 (at page 397) it was observed

that according to the |aw both of England and of India, in order to constitute
a sale it is necessary that there should be an agreenment between the parties
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for the purpose of transferring title to the goods which, of course,
presupposes capacity to contract, that it nust be supported by nobney

consi deration and that as a result of the transaction property nust actually
pass in the goods. Unless all these elenents are present, there can be no
sale. The lawis, therefore, well settled that in a matter relating to sale of
novabl e property or goods, price is an essential elenent of the transaction

26 The Preanble of the 1953 Act says "An Act to regulate the supply and
purchase of sugarcane required for use in sugar factories ...... " The
provisions of the Act referred to above al so show that the |egislature has

made very el aborate provisions regarding supply of sugarcane by

canegrowers, its purchase by the sugar factories and paynent of price

t her eof . In fact, very detailed and exhaustive provisions have been nade in
the Rules and the 1954 Order to ensure that at the time of delivery of

sugar cane by the canegrowers, its weight and price is correctly recorded and

the price is paid to them wthin 14 days, failing which sugar factory is |liable

to pay interest. I'n such circunstances, the irresistible conclusion which can
be drawn is that the regul atory power possessed by the State CGovernnent
shal |l also include the power to fix the price of the sugarcane. |If it is held

that the State under its power of regulation cannot fix the price, then the
statutory provision contained inthe 1953 Act, the Rules and 1954 Order will
becorme conpl etely one sided, operating entirely for the benefit of sugar
factories giving themmany advantages with no correspondi ng obligations

and | eaving the canegrorwer in a lurch with host of restrictions upon him

This can never be the intention of the Legislature. It will not be fair to read
the Act and the Rules in such a restrictive manner, whereby the provisions

made for the benefit of the canegrowers becone wholly illusory.

27. It has been urged by | earned counsel for respondents that the

expression "at the mininmumprice notified by Governnent"” used in the
proforma of the agreenent which is to be executed between a canegrower

and the occupier of the factory as given in FormB and that which is to be
execut ed between a canegrowers’ cooperative society and the occupier of

the factory as given in FormC in-the appendix to 1954 Order indicates that
it is only the mnimmprice fixed by the Central Government which can be
the consideration or price for the sale of sugarcane to the sugar factory.
Strong reliance in support of this subm ssion has been placed upon certain
observations nmade by this Court in Ch. Tika Ranji & Os. v. State of Utar
Pradesh & Ors., 1956 SCR 393. The proforma of agreenent viz. Fornms B

and C are contained in the appendix to U.P. Sugarcane Supply and Purchase
Order, 1954. This Order has been made by U. P. CGovernmentin exercise of

the power conferred by Section 16 of the 1953 Act, which provides that the
State Governnent may for nmaintaining supplies by Oder regulate the

di stribution, sale or purchase of cane in any reserved or assigned area, etc.
The Order having been nade by the State Governnent in exercise of a

power conferred by an Act nade by U. P. legislature, the only |ogica

i nference which can be drawn is that the word "CGovernnent"” refers to State

CGover nment . There is no indication in the proforma of the agreement or in
the 1954 Order that the word "Governnent" would refer to Centra
CGover nrrent . If the State Governnent is prescribing a proforma of an

agreenment which is to be executed by a canegrower —-or a canegrowers’
cooperative society and the occupier of the factory regardi ng sale and
purchase of sugarcane wherein the word "CGovernnent" is used, it can only
mean the State Government and not the Central Governnent unless there is
clear indication to the contrary.

28. The observations nade in Tika Ranji (supra), strong reliance on

whi ch is placed by | earned counsel for the respondents, have to be

understood in the context in which they were made. It may be noted that

the wit petitions in the said case were filed in this Court in the year 1954
and the judgnent was delivered on 24. 4. 1956. At the relevant tine, it was
the Sugarcane (Control) Oder, 1955 which was in operation. Cl ause 3 of
this Order enpowered the Central Government to fix the price or the

m nimum price to be paid by a producer of sugar for sugarcane purchased by

hi m The 1955 Order has been repeal ed by Sugarcane (Control) Order
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1966 and Cl ause 3 of this Order provides that the Central Governnment may
fix the mninmum price of sugarcane to be paid by producers of sugar

There is a difference between "the price" which is a fixed anmount and "t he
m ni mum price" which only indicates the | owest pernissible rate. The 1966
Order which itself was nmade by the Central Governnent nore than a decade
after the judgnment was rendered in Tika Ranji was anended in 1978 and
Clauses 3(3) and 3-A thereof contenplate an "agreed price" which in view
of the nandate of Clause 3(2) is bound to be higher than the "ninimum
price" fixed under Clause 3(1). Naturally it is this "agreed price" which is to
be mentioned in the agreenments for sale and purchase of sugarcane in Forms
B and C otherw se the very purpose of entering into agreenents woul d be
defeated. The State Government had not fixed any price for the sugarcane
under its regulatory power by the tine Tika Ranji (supra) was decided by
this Court in April, 1956 and only the Central Governnent had taken a step
for fixing the price. It was in these circunstances that it was observed that
the "price fixed by the Government" would nean "the Central Governnent".
The observations relied upon by the | earned counsel for the respondents
were made whil e consi dering the question whether there was any

repugnancy between the provisions of the Sugarcane Control Order 1955

and the 1953 Act, the Rules and 1954 Order and they shoul d be understood
in that context. The rel evant portion of the judgnent on page 434 is being
reproduced bel ow :

"The price of cane fixed by Government here only neant the

price fixed by the appropriate Government which would be the

Central Governnent, under clause 3 of the Sugarcane Contro

Order, 1955, because in fact the U P. State CGovernnent never

fixed the price of sugarcane to be purchased by the factories.

Even the provisions in behalf of the agreenents contained in

clauses 3 and 4 of the U. P. Sugarcane Regul ation of Supply and

Purchase Order, 1954, provided that the price was to be the

m nimumprice to be notified by the Governnent subject to

such deductions, if any, as nmay be notified by the Governnent

fromtinme to time neaning thereby the Central Governnent, the

State Covernment not having made any provision in that behalf

at any tinme whatever. The provisions thus nmade by the

Sugar cane Control Order, 1955, did not find their place either

in the i npugned Act or the Rul es made thereunder or the U P

Sugar cane Regul ation of Supply and Purchase Order, '1954; and

the provision contained in Section 17 of the inpugned Act in

regard to the payment of sugarcane price and recovery thereof

as if it was an arrear of |land revenue did not find its place in the

Sugar cane Control Order, 1955."

Having regard to the factual situation then existing that U P.
CGovernment had not fixed the price of the sugarcane, it was held that the
price of the cane fixed by the Government could only mean "Centra
CGover nment . It has not been laid down as a principle of |law that the words
"mnimmprice notified by Governnent" nust necessarily nean the
m ni mum price fixed by the Central Governnent or that under no
circunstances it can nmean the price fixed by the State Governnent.

29. Learned counsel for the respondent has also subnmitted that in order to
constitute a valid agreenent, the consent of the parties thereto should be a
vol untary consent and not a consent obtained under any kind of conpul sion

or duress. It has been subnitted that after the State Governnent makes an
announcenent of a State Advised Price, the occupiers of the sugar factories
are conpelled to enter into agreenents with the canegrowers and

canegrowers’ cooperative societies in Forns B and C, wherein the State

Advi sed Price is mentioned. The sane price is also nmentioned in the
parchas issued to the canegrowers. It has been urged that the sugar
factories cannot be conpelled to pay such State Advised Price even though

it may have been nentioned in the Fornms or in the parchas. It is not

possi ble to accept the contention raised. As discussed earlier, the State
CGovernment in exercise of its regulatory power can fix the price of the
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sugar cane. The nere fact that this price is not to the liking of the sugar
factory does not nmean that it cannot formthe basis for supply of sugarcane
by the canegrowers or canegrowers’ cooperative society to the sugar factory.
It is well settled that even a conpul sory sal e does not | ose the character of a
sal e. Thi s question has been exam ned in considerable detail by a
Constitution Bench in Indian Steel & Wre Products Ltd. v. State of Madras,
1968 (1) SCR 479. The appellant in this case supplied certain steel products
to various persons at the instance of the Steel Controller, who exercised
powers under the Iron and Steel (Control of Production & Distribution)

Order, 1941, which was issued under the Defence of India Act, 1939. The
appel | ant chal | enged the assessment of sales tax made on its turnover under
Madras Ceneral Sales Tax Act. The contention of the appellant was that it
was the Controller who determ ned the persons to whomthe goods were to

be supplied, the price at which they were to be supplied, the nanner in

which they were to be transported and the node in which paynent of price

was to be made. In short it was said that every facet of the transaction was
prescribed by the Controller and, therefore, they could not be considered as
sal es. ~Sub-clause (1) of Clause 11-B of the Control Order provided that the
Controller may, by notification in the Gazette, fix the maxi mum price at

whi ch any iron or steel nay be sold and Sub-clause (3) of the sane cl ause
provi ded that no producer or stockholder shall sell or offer for sale (and no
person shall acquire) any iron or steel at a price exceeding the nmaxi mum
price fixed under Sub-clause (1) or (2). After review of nunber of
authorities, the Court held as under :

"For the reasons already stated, we are unable to accept the

contention that the transactions with which we are concerned in

these cases are not sales. Qut of the four elenents nmentioned

earlier, three were admttedly established, nanely, the parties

were conpetent to contract, the property in the goods was

transferred fromthe seller to the buyer, and price in noney was

pai d. The only controversy was whether there was nutua

assent. Qur finding is that there was nutual assent in severa

respects. Hence, we agree with the Hi gh Court that the

transactions before us are sales."

30. In Andhra Sugar MIIls Ltd. v. State of Andhra Pradesh, 1968 (1) SCR
705, the question of conpulsion by lawto enter into an agreenment was
consi dered by a Constitution Bench. Under the Andhra Pradesh (Regul ation
of Supply and Purchase) Act, 1961, the occupier of a sugar factory had to
buy sugarcane from canegrowers in conformty with the directions fromthe
Cane Conmi ssi oner. Under Section 21 of the aforesaid Act, the State
CGovernment had power by notification to tax purchasers of sugarcane for
use, consunption or sale in a sugar factory and the tax was | evi abl e subj ect
to a maximumrate per nmetric ton. The petitioner sugar factories filed wit
petitions under Article 32 of the Constitution challenging the validity of
Section 21 mainly on the ground that as the petitioners were conpelled by
| aw to buy cane from canegrowers, their purchases were not made under
agreenents and were not taxable under Entry 54 List Il having regard to
Gannon Dunkerl ey’s case. The contention was repelled after a thorough
anal ysis of the legal position and the foll owi ng observations on page 711 of
the Report show that the challenge raised by the respondents here has no
subst ance :

"Under Section 4(1) of the Indian Sal e of CGoods Act,
1930, a contract of sale of goods is a contract whereby the seller
transfers or agrees to transfer the property in goods to the buyer
for a price. By Section 3 of this Act, the provisions of the
I ndian Contract Act, 1872 apply to contracts of sale of goods
save in so far as they are inconsistent with the express
provisions of the later Act. Section 2 of the Indian Contract
Act provides that when one person signifies to another his
willingness to do or to abstain from doing anything with a view
to obtaining the assent of the other to such act or abstinence, he
is said to make a proposal. When the person to whomthe
proposal is made signifies his assent thereto, the proposal is
said to be accepted. A proposal when accepted becones a
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prom se. Every promise and every set of prom ses formng the
consi deration for each other is an agreement. There is nutua
assent to the proposal when the proposal is accepted and in the
result an agreenent is forned. Under Section 10, al

agreements are contracts if they are nmade by the free consent of
parties conpetent to contract for a | awful consideration and
with a lawful object and are not by the Act expressly declared

to be void. Section 13 defines consent. TwWo or nore persons
are said to consent when they agree upon the sanme thing in the
same sense. Section 14 defines free consent. Consent is said

to be free when it is not caused by coercion, undue influence,
fraud, msrepresentation or mstake as defined in Sections 15 to
22. Now, under Act No.45 of 1961 and the Rules franed

under it, the cane grower in the factory zone is free to nake or
not to make an offer of sale of cane to the occupier of the

factory. But if he nakes an offer, the occupier of the factory is
bound to accept it. The resulting agreenent is recorded in
witing and is signed by the parties. The consent of the

occupi er of the factory to the agreenent is not caused by

coerci on, undue influence, fraud, nisrepresentation or nistake.
H s consent is free as defined in Section 14 of the Indian
Contract Act though he is obliged by lawto enter into the

agr eement . The conpul sionof law is not coercion as defined
in Section 15 of the Act. In spite of the compul sion the
agreenment is neither void nor voidable. In the eye of the |aw,
the agreenment is freely nade. The parties are conpetent to
contract. The agreenent is nade for a lawful consideration
and with a lawful object and is not void under any provisions of
I aw. The agreenents are enforceable by |law and are contracts
of sale of sugarcane as defined in Section 4 of the Indian Sale
of Goods Act. The purchases of sugarcane under the

agreenment can be taxed by the State | egislature under Entry 54
List Il."

Agai n at page 712, the Court nade the follow ng observation

. It is nowrealised that in the public interest,
persons exercising certain callings or having nonopoly or near
nonopol y powers shoul d soneti nes be charged with the duty
to serve the public and, if necessary, to enter into contracts.
Thus, Section 66 of the Indian Railways Act, 1890 comnpels the
rail way adm nistration to supply the public with tickets for
travelling on the railway upon paynent of the usual fare.
Section 22 of the Indian Electricity Act, 1910 conpels a
licensee to supply electrical energy to every person in the area
of supply on the usual terns and conditions. Cheshire and
Fifoot in their Law of Contract, 6th Edn. p. 23 observe that for
reasons of social security the State may conpel persons. to
nmake contracts. One of the objects of Act No.45 of 1961 is to
regul ate the purchase of sugarcane by the factory owners from

t he canegrowers. The canegrowers scattered in the villages
had no real bargaining power. The factory owners or their
conbi nes enjoyed a near nonopoly of buying and coul d dictate
their owmn terns. In this unequal contest between the

canegrowers and the factory owners, the | aw stepped in and
conpelled the factory to enter into contracts of purchase of cane
of fered by the canegrowers on prescribed terns and

conditions."

31. A simlar question was exam ned by a Bench of Seven Judges in Sal ar
Jung Sugar MIls Ltd. v. State of Mysore & O's., 1971 (1) SCC 23. The
contention was that there was no nutual assent by and between the sugar

mlls and the growers of the sugarcane and, therefore, there was no purchase
or sale of sugarcane and consequently no tax under Mysore Sal es Tax Act

could be levied. It was held that Statutory Orders regulating the supply and
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di stribution of goods by and between the parties under Control Orders in a
State do not absolutely inpinge on the freedomto enter into contract.
Legi sl ative nmeasures or statutory provisions fixing the price, delivery,
supply, restricting areas for transactions are all within the real mof planning
econom ¢ needs, ensuring production and distribution of essentia
commodi ti es and basic necessities of comunity. The i ndi vi dual freedom
is to be reconciled with adequate performance by the Governnent of its
functions in a highly organi zed soci ety. In para 44 of the Reports it was
hel d as under

"The parties choose the termof delivery. They have
choi ce of obtaining a supply exceedi ng 95% of the yield. They
can stipulate for a price higher than the m ni num They can

have terns for paynent in advance as well as in cash. A
grower nmay not cultivate and nmay not have any yield. A
factory may be closed or wound up, and may not buy any
sugar cane. A factory can reject goods on inspection. A

conbi nation of all these features indicate that the parties
entered into agreenments with nutual assent and with volition
for transfer of goods in consideration of price. The
transacti'ons anmount to sales within the neaning of the Mysore
Sal es Tax Act."

32. I n Sukhnandan - Saran Di nesh Kumar v. Union of India & O's., 1982

(2) SCC 150, after considering the provisions of 1966 O der and 1953 Act

made by U.P. Legislature the Court clearly ruled that in order to protect the
sugar cane growers who are not in a position to negotiate, the Governnent

can prescribe terns in a contract which they have to enter into with the
occupi ers of sugar factories. After el aborate di scussion of the rel evant
provi sions, the Court expressed its viewin follow ng words in para 22 of the
Reports:

. The proposition is now beyond t he pal e of controversy

that the State can inpose a restrictionin the interest of genera

public on the right of a party to contract where in the opinion of

the CGovernment the contracting parties are unable to negotiate

on the footing of equality. Constitutional validity of statutes

prescribing m ni mum wages has been founded on this

proposition. The principle can be effectively extended to the

power ful sugar industry and the cane growers because the cane

growers adnittedly are at a conparative disadvantage to the

producers of sugar and khandsari sugar who were described in

the course of arguments as sugar barons. |t does not require an

el aborate discussion to reach an affirmative concl usi on that

sugar cane growers who are farnmers cannot negotiate on'the

footing of the equality with the producers of sugar and

khandsari sugar. The State action for the protection of the

weaker sections is not only justified but absolutely necessary

unl ess the restriction inposed is excessive......

33. As discussed earlier, the reservation or assignnent of area is nade
for the benefit of a sugar factory. The agreenents executed by the
canegrowers or canegrowers’ cooperative society in-favour of occupier of a
factory are also for the benefit of the sugar factory as by such agreenments it
gets an assurance of a continuous supply of freshly harvested sugarcane on
the days indicated in the requisition slips issued by it so that there may not
be any problemin getting optimum quantity of raw material throughout the

crushi ng season. I n absence of the agreenents the sugar factory will also be
a loser as it may face great problemin getting the supply of sugarcane
according to its requiremnent. The occupiers of the factory are thensel ves
keen for execution of the agreenents but their only objectionis to the
mention of State Advised Price. The agreenent is one conposite

transaction and it is not open to themto contend that the ternms thereof which
are to their advantage should be enforced but the termrelating to price
notified by the State Governnent should not be enforced as their consent in
that regard was not a voluntary act. In our opinion, having regard to the
advant ages derived by the sugar factories, they are fully bound by the
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agreenment wherein the State Advised Price may be nmentioned and it is not
open to themto assail the clause relating to price of the sugarcane on the
ground that their consent was not voluntary or was obtai ned under sone

ki nd of duress.

34. Lear ned senior counsel for the respondents has strenuously urged that
the Central Governnment having nmade the 1966 Order which contains a

specific provision for fixation of price of sugarcane, under C ause 3(1)
thereof, the regulatory power under the 1953 Act cannot enbrace within its

fold the sane power of fixation of price as this will be clearly repugnant to a
| aw made by the Parliament and would be void in view of Article 254(1) of
the Constitution. In Ch. Tika Ranji (supra) it has been held that the E. C.

Act under which the Central CGovernment nmade the 1966 Order and the 1953
Act nmade by U. P. Legislature have been enacted with reference to Entry 33
of List Ill of the Seventh Schedul e. The constitutional validity of the 1953
Act was upheld by the Constitution Bench in the said decision. On page
437 of the Reports-the Court quoted with approval the follow ng passage
fromthe judgnent of Sulaiman J. in Shyamakant Lal Vs. Ranbhaj an Singh
1939 FCR 188 (at 212) for the principle of construction in regard to
repugnancy -

"When the question is whether a Provincial legislationis

repugnant to an existing Indian |aw, the onus of showing its

repugnancy and the extent to which it is repugnant should be on

the party attacking its validity. There ought to be a

presunption in favour of its validity, and every effort should be

made to reconcile them and construe both so as to avoid their

bei ng repugnant to each other; and care should be taken to see

whet her the two do not really operatein different fields w thout
encroachment . Further, repugnancy nmust exist in fact, and not

depend nerely on a possibility.......... "

And then went to hold

"I'n the instant case, there is no question of any inconsistency in
the actual terms of the Acts enacted by Parlianment and the

i mpugned Act. The only questions that arise are whet her
Parlianment and the State Legislature sought to exercise their
powers over the sane subject-nmatter or whether the 'l aws

enacted by Parlianent were intended to be a conplete

exhaustive code or, in other words, expressly or inpliedy

evinced an intention to cover the whole field."

35. In M Karunani dhi v. Union of India, AIR 1979 SC 898, the principles
to be applied for determ ning repugnancy between a law nade by Parlianment
and | aw made by State |egislature were considered by a Constitution Bench

I n pursuance of an FIR | odged against Shri M Karunani dhi the CBlI after

i nvestigation had subnmitted chargesheet agai nst him under Section 161, 468
and 471 1 PC and Section 5(2) read with Section 5(1)(d) of the Prevention of

Corruption Act. The Madras Legislature had passed an Act known as Tami |
Nadu Public Men (Crimnal Msconduct) Act, 1973 which had received the
assent of the President. It was contended that by virtue of Article 254(2) of

the Constitution, the provisions of Indian Penal Code, Prevention of
Corruption Act and Crimnal Law Anendrment Act stood repeal ed. After
review of all the earlier authorities Court laid down the follow.ng tests :
"1, That in order to decide the question of repugnancy it

must be shown that the two enactnents contain inconsistent and
irreconcilable provisions, so that they cannot stand together or

operate in the sane field.

2. That there can be no repeal by inplication unless the
i nconsi stency appears on the face of the two statutes.

3. That where the two statutes occupy a particular field, but
there is roomor possibility of both the statutes operating in the
same field without coming into collision with each other, no
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repugnancy results.

4, That where there is no inconsistency but a statute
occupying the sanme field seeks to create distinct and separate
of fences, no question of repughancy arises and both the statutes
continue to operate in the same field."

The sane question was exam ned in considerable detail in Ms
Hoechst Pharnaceuticals Ltd. v. State of Bihar, AIR 1983 SC 1019 and it
was hel d that one of the occasi on where inconsistency or repughancy arose
was when on the sane subject natter one would be repugnant to the other
and, therefore, in order to raise a question of repugnancy, two conditions

nmust be ful fill ed. The State |l aw and the Union | aw nust operate on the
sane field and one nust be repugnhant or inconsistent with the other and
these are cumul ative conditions. In National Engineering Industries Ltd. v.

Sri Kishan Bhageria & Ors., AlR 1988 SC 329, Sabyasachi Mikharji, J.
opi ned that the best test of repugnancy is that if one prevails, the other
cannot prevail

36. I'n S. Satyapal Reddy & Ors. v. CGovt. of AP. & Os., 1994 (4) SCC
391, the question was exanined in the context of prescription of a higher
qualification by the State Governnent. The service rule nade by the Centra
Covernment prescribeda diploma in Mechani cal Engi neering as the

m ni mum qual i fication for appoi ntnment on the post of Assistant Motor

Vehi cl es I nspector 'while the rule nade by the State Governnent required a
degree in Mechani cal 'Engineering or certain other alternative qualifications.
The chal | enge nade by the di pl oma holders was negatived and it was held

that prescribing a higher qualification did not give rise to any inconsistency
or repugnancy as both the rules could operate harnoniously and effect could
be given to both of them Simlarly, in Dr. Preeti Srivastava v. State of
MP. & Os, 1999 (7) SCC 120, it was held that laying down higher

eligibility qualification by the State Governnent for adm ssion to Post

G aduate Medical Courses did not |ead to any kind of repugnancy.

37. Under Sub-section (1) of C ause 3 of the 1966 Order, the Centra
Governnment can only fix a mninum price of sugarcane. Thi s cl ause

shoul d be read al ong with Sub-clause (2) which creates an enbargo or

prohi bition that no person shall sell or agree to sell sugarcane to a producer
of sugar and no such producer shall purchase or agree 'to purchase sugarcane
at a price lower than that fixed under Sub-clause (1). The i nconsi st ency or
repugnancy will arise if the State CGovernment fixed a price which is |ower
than that fixed by the Central CGovernnent. But, if the pricefixed by the
State Governnent is higher than that fixed by the Central Governnent, there
will be no occasion for any inconsistency or repugnancy as it is possible for
both the orders to operate simultaneously and to conply with both of them

A higher price fixed by the State Governnment woul d autonmatical 'y comply

with the provisions of Sub-clause (2) of C ause 3 of 1966 Order. Ther ef or e,
any price fixed by the State Governnent which is higher than that fixed by
the Central Governnment cannot |ead to any kind of repugnancy.

38. The deci sions of this Court touching the controversy in hand nay now
be exanmni ned. In Maharashtra Raj ya Sahkari Sakkar Karkhana Sangh Ltd.

& Os. v. State of Maharashtra & Ors. 1995 Supp. (3) SCC 475 (paras 11

12, 21), R M Sahai, J. speaking for a Three Judge Bench held that the entire
process of price fixation can be divided into three stages. The first is the
fixation of what is known as the mininumex-factory price by the Centra
CGovernment under 1966 Order for all the sugar factories in the country
linking it with basic recovery of 8.5 per cent with a proportionate increase
for every 0.1 per cent extra recovery. The second is the State Advised Price
and every State has its own nethod to determine it. The power is assumed
under the Acts of the State Legislature or Orders issued by the Governnent

and in State of U P. it is done by Orders issued under the U P. Sugarcane
(Regul ation of Supply and Purchase) Act, 1953. The third is the price paid
at the end of the season. The Bhargava Conmmi ssi on had reconmended t he
paynment of additional price at the end of the season on 50-50 profit sharing
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basi s between growers and factories to be worked out in accordance with
Second Schedul e to the 1966 Order. In paragraph 21, it was observed as
under

. The price is fixed, may be, by the Board of Directors or

by the State Government under bye-laws but the prices are for

the reserved area. The Central Government did not fix any
maxi mum price obviously because the conditions in the

agricultural sector differed fromState to State. Therefore, it
havi ng fixed a m nimum price expects the State to offer

remunerative price to its cultivators. 1In a controlled econony

the price fixation machinery is to be determ ned by the State
CGovernment or under the 1966 Order in the manner provided

t herein. Since in Maharashtra 95% of the sugar factories are in

the cooperative sector the price is fixed by the Governnent as it

has substantial financial stake. But so long the price fixation

does not suffer fromany infirmty or it is held to be prejudicia

to the cane-growers so as to benefit the State or the financia
institution it cannot be held to be bad............... "

The next is State of MP. v. Jaora Sugar MIls Ltd. & Os., 1997 (9)
SCC 207, which has been deci ded by a Bench of two judges. The di spute
arose on account of fixation of price under the MP. Sugar (Regul ation of
Supply and Purchase) Act, 1958. The contention on behalf of the sugar
factories was that O auses 3 and 5-A of the 1966 Order determne the
liability to pay the price and additional price and the Central Governnent
havi ng determ ned the price of the sugarcane under the aforesaid O der,
there is no power with the State Governnment de hors the Order to fix any
agreed price. The concept of agreed price canme into force on 19.9.1976
by virtue of Clause 3-A of the said Order and until then there was no power
to fix an agreed price. It wasal so urged that the State Governnent has,
therefore, no power under the Act to fix any price as the field was occupied
by the 1966 Order. The contention was, however, not accepted and after
noticing the provisions of Causes 3(2) and 3(3), it was held as under in para
8 of the Reports :
" 8. This would clearly indicate that despite the fixation of
m ni mum price under clause 3(1), by agreenment between the
sugar cane grower and the purchaser of the sugarcane, they
woul d be at liberty to agree to sell or purchase the sugarcane at
a higher price than that fixed by the Central Government under
cl ause 3(1). Only for postponenent of paynent beyond 14
days, there should be an agreenent in witing between the
parties obviously with the concurrence of the Centra
Government or authorised authority in that behalf. Thus, there
is no statutory prohibition in that behalf to pay higher price.
That woul d be further clear by clause 3(2) which speaks of the
contract between the parties for paynment of higher price of
sugar cane fixed under sub-clause (1) of clause 3 pursuant to the
agreement or pursuant to the mninumprice fixed by the
Central Governnent under clause 3(1) of the Oder."

It was observed in paras 9 and 10 that there was no prohibition for the
canegrowers and occupi ers of the sugar factories in entering into ora
agreement through the service of the Cane Comm ssioner, a statutory
authority, who could effect such an agreenent. The agreenent woul d not be
tainted with compul sion but in novation of the m ninmum price fixed under

the 1966 Order. After noticing the provisions of the MP. Act, which are
sone what sinmilar to U P. Act, it was held as under in para 13 of the
Reports:

"13. It would thus be clear that the Cane

Conmi ssi oner having power to conpel the cane-growers

to supply cane to the factory or khandsari unit, he has
i nci dental power and is duty bound to ensure paynent of
the price of the sugarcane supplied by the sugarcane

gr ower. The price fixed or agreed is a statutory price
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and bears the stanp of statutory first charge on the sugar
and assets of the factory over any other contracted
liabilities to recover the price of the sugarcane supplied
to the factory or khandsari unit."

SKG Sugar Ltd. v. State of Bihar 1997 (9) SCC 362 is a decision by
the Bench of three judges and deals with the effect of 1966 Control Order
and the Bi har Sugarcane (Regul ation of Supply and Purchase) Act, 1981
It was clearly ruled that the provisions of 1966 Order do not show that there
is any prohibition on the factory or the association of factories entering into
an agreement to pay higher price than the mninum price prescribed under
the Order and the object of the Order is to ensure that the canegrowers
shoul d not be conpelled to sell their sugarcane at a price |ower than the
m ni mum price fixed by the Central Governnent under Clause 3. 1In this
case an agreenment had been arrived at between Sugar Factories Omners
Associ ati on and sugarcane growers, wherein a higher price was agreed to be
paid but this was sought-to be resiled by the appellant on the ground that it
was a Conpany, which was an independent entity in the eye of |aw and was,
therefore, not bound by any such agreenent. After noticing the provisions
of the Act and the earlier decision rendered in State of MP. v. Jaora Sugar
MIlls Ltd. (supra) it was held as under in para 6 of the reports :

"It is not in disputethat under Section 31 of the Supply
Act, the State Covernnent has power to fix the reserved area, in
ot her words, zone was carved out for the appellant for the
supply of sugarcane to the factory. Al the farners who are
cul tivating sugarcane within that zone are bound by the State
action to supply sugarcane to the factories within that reserved
area. Consequently, the factory also is bound by the actions of
the State CGovernnent. Qovi ously, pursuant to the obligation
had by the State under the Supply Act, the neeting was
convened by the State Governnent where at the Factory
Onners’ Association and farnmers participated and agreed to fix
the price at Rs.20.50 per quintal of sugarcane. As a
consequence, both the cane growers as well as the owners of the
factory are bound by the decision. Thi s havi ng been agreed
upon, the price fixed by the State Governnent in excess of the
m nimum price fixed by the Central Governnent under clause 3
of the Order would be the price fixed for supply of sugarcane
and the Governnent would be entitled to enforce the
liability..... "

It was al so observed in the same paragraph that the State Governnent
acted in their statutory capacity to fix the higher price of the sugarcane.

39. These cases clearly |lay down that under the 1966 Order the Centra
Government only fixes the minimumprice and it is always open to the State
CGovernment to fix a higher price. Under the enactments made by the State
Legi sl atures areas are reserved for the sugar factories and the canegrowers
therein are conpelled to supply sugarcane to themand therefore the State
CGovernment has incidental power to fix the price of sugarcane which wll

al so be statutory price. They further lay down that the Cane Conmi ssioner
can direct the canegrowers and the sugar factories to enter into agreenents
for purchase of sugarcane at a price fixed by the State Governnment and such
agreements cannot be branded as havi ng been obtai ned by force or

conpul si on.

40. Learned seni or counsel for the respondents has placed strong reliance
on certain observations made in State of Tami| Nadu v. Kothari Sugars and
Chemicals Ltd., 1996 (7) SCC 751, which is a decision by a Bench of two

j udges. In our opinion, this decision can be of no assistance to the
respondents as the point for consideration here was entirely different, which
will be evident fromparas 1 and 3 of the judgnent which read as under

"Para 1. The question for decision is :\Wether for the

purchase of sugarcane fromthe canegrowers, a purchaser is

liable to pay purchase tax under the State Sales Tax Act on the
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amount paid by the purchaser to the canegrower over and above
the price fixed under clauses 3 and 5-A of the Sugarcane
(Control) Order, 1966 ?

Para 3. The occasion for paynent by the purchaser of the

amount in excess of the aggregate of the m ni mum cane price
and the additional cane price so fixed, arises on account of an
order of the State CGovernnent dated 15.11.1980 purporting to
fix a higher revised m nimum cane price and directing the sugar
factories in Tam| Nadu to pay that price to the canegrowers.
Pursuant to the direction, each sugar factory was directed to
make that paynent and in conpliance thereof this sugar factory
paid the excess ampunt as an 'advance’ described as under
. bei ng advance paynment towards cane supply
during 1980-81 season, against probable additiona
cane price under Section 5-A of-the Sugarcane
(Control) Order, 1966."

41. I't i's inmportant to note that in Tam | Nadu there is no statutory
provi si on-for regul ati ng the supply and purchase of sugarcane for use in

sugar factories or khandsari sugar nmanufacturing units. Therefore, the order

of the State CGovernment dated 15.11.1980 fixing higher revised m ni num

cane price had not been issued in exercise of any statutory power. 1In para 6
of the Reports, the Court observed that unless there be an agreenent

bet ween the grower and the purchaser for purchase of the sugarcane at

hi gher price, the obligation of the purchaser is to pay the grower only the
aggregate of the amounts fixed under clauses 3 and 5-A It was further
observed that wi thout any contractual or statutory basis fixing the sale price
of sugarcane at an ampunt hi gher than the m.ni num cane price fixed under

Clause 3 and the additional cane price fixed under C ause 5-A, any sum pai d

by the purchaser to the grower as advance prior to fixation of the additiona
cane price under O ause 5-A cannot formpart of the price of sugarcane. It

was pointed out in para 7 that the State advice to the purchasers to pay
certain anmount in addition to the mnimum price fixed under C ause 3 in
anticipation of fixation of the additional cane price under C ause 5-A, does
not have any statutory basis. The anount of advance was paid in anticipation

of fixation of additional cane price under C ause 5-A, ' which neans that in

case the fixation under C ause 5-A was at a hi gher ampunt than the anount

pai d as advance, then the purchaser would have to pay the deficit anopunt.
Simlarly, when the amount of advance was in excess, the purchaser would

be entitled to refund of the excess ampunt, irrespective of the fact that

whet her the refund was actually nade or not. Any anount paid by way of

advance towards a probable additional price to be worked out in accordance

with the formula given in the 1966 Order could not be treated as price of

sugar cane for the purpose of levy of sales tax. In fact in para 9 of the reports
it was observed that for treating the entire anmount paid by the purchaser as
the price of the sugarcane supplied, it must be found proved as a fact that the
hi gher price including the excess anobunt was paid as the price of sugarcane
under an agreenent between the grower and the purchaser irrespective of ‘a

| ower anmount being fixed as an aggregate of the price fixed under C auses 3

and 5-A of the 1966 Order. It was further held that unless a clear finding to
that effect is recorded, the ampunt paid by the purchaser in excess of the
aggregate of the mninmumprice fixed under C ause 3 and the additiona

price fixed under C ause 5-A, as part of the anmpbunt paid in advance prior to
the fixation of the additional price under C ause 5-A, cannot be treated
automatically as a part of the total price of the sugarcane.

42. The question in issue here did not come up for consideration before
the Bench and sone general observations made in the course of the

reasoning given in a matter dealing with liability to pay tax on some anount
whi ch was paid by sugar factory as "advance" towards the probabl e

addi ti onal cane price under C ause 5-A cannot be construed as an

expression of opinion on the nmerits of the matter. It is well settled that a
decision is an authority for what it actually decides and not what logically
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flows fromit. Every observation of Court are not to be interpreted or used
like provisions of Statute as if they were part of an Act. It is, therefore, not
possible to hold that the Court laid down any principle of lawthat it is not
open to the State to fix higher price or that there could be no agreenent

bet ween t he canegrowers and the occupier of the factory for payment of

hi gher price.

43 One of the main reasons given by the High Court for allowing the wit
petition and quashing the order of fixation of State Advised Price is that
power to fix sugarcane price had been given to the State Government under

the Sugarcane Act, 1934 and hence it would be redundancy to say that the
same power to fix cane price also flows from Section 16 of the 1953 Act.

The High Court has also held that when the 1953 Act was enacted there was
already a law, viz., the Sugarcane Act, 1934, which enabled the State
CGovernment to fix the minimum cane price and hence, it could not have

been the intention of the U P. Legislature while enacting 1953 Act that
Section 16 thereof woul d'include the power to fix the m ninum cane price

as such a power was already there with the State Governnment under Section
3(2) of the Sugarcane Act, 1934. The High Court, therefore, concluded that
Section 16 of the 1953 Act only gave power to the State Governnent to

regul ate the supply and purchase of sugarcane in the narrower sense and not
in the wider sense so as to include the power to fix the m ni mum price.

Thi s reasoning of the H gh Court proceeds on the footing that the Sugarcane
Act, 1934 was in existence and was in operation when the 1953 Act was
enacted by U P. Legislature. It appears that the correct |legal position was
not brought to the notice of the | earned judges. The Sugarcane Act, 1934
was repeal ed by U P. Sugar Factories Control “Act, 1938 (UP Act No.1l of

1938) . Section 26 of U P. Sugarcane (Regul ation of Supply & Purchase)

Act, 1953 repeal ed the U P. Sugar Factories Control Act, 1938. Wth the

enf orcenent of the Governnent of ‘1ndia Act, 1935, there was distribution

of legislative powers between the Dom ni on Legi slature and the Provincia

Legi slature and the entire subject matter of Sugarcane Act, 1934 fell within
the Provincial Legislative list. [t was in these circunstances that the U P.
Legi sl ature enacted the U P. Sugar Factories Control Act, 1938 which
repeal ed the Sugarcane Act, 1934 in its application in the State of U P. Thi s
position has been noticed in Ch. Tika Ranji & Ors. v. State of Uttar Pradesh
& Ors., 1956 SCR 393 at page 400, (401 and 417. Therefore, the aforesaid
reasoni ng given by the H gh Court has no | egal basi's.

44. The second reasoning given by the H gh Court is that ‘even if the State
Governnment had the power to fix the mninmumcane price under Section 16

of the 1953 Act, this power cane to an end in view of Article 254(1) of the
Constitution on the enactnent of the E.C. Act and the pronulgation of the
Sugarcane Control Order, 1955 (later replaced by the 1966 Order), which
now gi ves excl usive power to the Central Government to fix the mnimm
price. As di scussed earlier we are not in agreenent with the aforesaid
reasoni ng as the question of repugnancy does not arise. The High Court has
al so held that the Central Governnment, while fixing the price of the sugar
under Section 3(3C) of the E.C. Act, takes into consideration the mninm
price of sugarcane fixed under 1966 Order and if the sugar mills are
conpelled to pay a higher price than that fixed by the Central Governnent,
it will disturb the price of the |evy sugar and such an eventuality could not
have been contenplated by the legislature. Over a period of time, the quota
of |levy sugar has gone down from 40 per cent to 10 per cent of the tota
producti on of sugar and the sugar nills are now free to sell 90 per cent of
their production in open narket. Under Section 3(3C) of the E.C. Act, the
Central Government has to determine the price of the |evy sugar having
regard to several factors enunerated in the sub-section and the mini num
price fixed under 1966 Order is only one of the factors. The manuf acturing
cost of sugar and securing of reasonable return on the capital enployed in
the busi ness of nanufacturing sugar are also relevant factors under C auses
(b) and (d) of Section 3(3C) E.C. Act and, therefore, the fixation of higher
price for sugarcane by the State Governnent by itself cannot have any nmjor
or substantial inpact on the fixation of the price of the |levy sugar by the
Central Covernment.
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45, Shri Shanti Bhushan, |earned senior counsel, has strenuously urged
that the fixation of higher price by the State Governnent will seriously

af fect the econony of the sugar factories inasmuch as the price of the
sugarcane is a very mgjor factor and contributes to the extent of 70 per cent
of the price of sugar. Learned counsel has submitted that any increase in the
price of sugarcane by the State Government is bound to result in a serious
financial crisis for the sugar factories which are already passing through a
bad phase and are suffering huge | osses. He has al so placed before the
Court some facts and data to show that the sugar nmills being run by U P.
State Sugar Corporation and those under the cooperative sector, which pay

the State Advised Price for sugarcane, are running on huge | osses. Reports
have al so been placed to show that the State Governnment has given heavy
amounts by way of subsidy to these sugar factories in order to sustain the

| oss. The contention i's that the paynent of State Advised Price by the sugar
factories will result in avirtual closure of the sugar industry. Shri Rakesh
Dwi vedi, | earned senior counsel for appellant, has seriously disputed the

af oresai d subm ssion and has urged that the respondent sugar factories have
not produced their bal ance sheets to show that they are in fact running on

| osses.  'He-has subnmitted that virtually all the factories being run by the UP
State Sugar Corporation were established in Nineteen Thirties, have very old
machi nery and technol ogy and are over-staffed and the nmain reason for the

| osses suffered by themis their poor performance on account of the frequent
br eakdowns, the nmachinery being ol d and enpl oynent of excessive

manpower and not the price of sugarcane. The U.P. State Sugar

Corporation, it is urged, could not invest noney in order to inprove the
technol ogy or install new machi nery due to financial crunch. Shri Dwived

has al so pl aced before the Court data relating to sone of the factories being
run under cooperative sector which have nmade profits.

46. Learned counsel for both the sides havealso placed reliance on the
Report of the Sugar Industry Inquiry Conm ssion, 1974, also known as

' Bhar gava Conmi ssion’, which was given on 27.2.1974. " Shri Chi danbaram

has referred to paragraphs 1.20, 1.23 and 1.24 of the Report, wherein it is
said that there is need not onlyto intensify cane devel opnent work to

i ncrease the sugarcane yield, but also to bring nore area under sugarcane.
Sugar cane occupies land for a |onger period than any other crop, its period
of growth extending from 10 nonths to 18 nonths and during this period,

two or nore other crops can be grown, which give the farmer a quicker

return for his investnent. Sugar cane-al so needs | arger investment in the

i nput s. It, therefore, recommended that the statutory mininum cane price
be so fixed that the return fromthe sugarcane has an edge over the return
fromother alternative crops, in which technol ogi cal breakthrough had

al ready been achi eved, and should be varied fromyear toyear in future in
proportion to the changes in return from other conpetitive crops-and that it
whol Iy covered the cost of cultivation in all major cane grow ng regions.
Shri Chi damabaram has al so urged that para 2.22 of Chapter Il of the Report
shows that the Central CGovernnment, while fixing the mninmmprice of

sugar cane, does not take into consideration extra realization from nol asses.
Mol asses, which is a bye product of sugar industry, is/'the nmain raw materia
for production of rectified spirit, potable and industrial alcohol andethnol
Learned counsel has subnitted that on account of decontrol of nolasses and
its heavy denmand, the sugar mlls earn considerabl e ambunt of noney from
the sale of this bye product. Besi des nol asses, bagasse and press nud are
al so produced in the manufacture of sugar which are again not taken into
consi deration . Bagasse is used in co-generation and al so for manufacture
of paper and press nud is used in nanufacture of nmanure. According to

| ear ned counsel, since these three itens fromwhich sugar factories earn
consi derabl e anount of noney are not taken into consideration by the
Central CGovernment, the mininmumprice fixed under the 1966 Order is not
realistic. The State Governnent is aware of the |ocal conditions |ike cost of
the inputs and | abour etc. and as it also takes into consideration the
aforesaid factors (nol asses, bagasse and press nud) the price of the
sugarcane fixed by it reflects the correct price.
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47. Shri Shanti Bhushan has al so pl aced before the Court a copy of the
order passed by the Central Governnent under Cl ause 3 of the 1966 Order

on 9.1.2003 fixing the mnimumprice of sugarcane for the sugar year 2002-
2003, which shows that prices have been fixed for different factories

keeping in view the m nimum price of sugarcane at Rs.69.50 per quinta

linked to a basic recovery of 8.5 per cent sugar subject to a prenm um of
Rs.0.82 for every 0.1 per cent point increase in the recovery above that |evel.
The chart shows that in the State of U.P. generally the price fixed for
sugarcane for nost of the sugar mlls being run by the U P. State Sugar
Corporation or in cooperative sector (Sahkari) is nmuch |ower than the price
fixed for the sugar mlls being run by private sector. The price of sugarcane

fixed for some of the sugar mills, which will illustrate the situation, is given
bel ow :
S. No. Nanme of Sugar Factory M ni mum Sugar cane Price

(Rupees per quintal)

1. U.P. State Sugar Corporation Ltd. 71.96
Panni nagar, Distt. Bul andshahr

2. U. P. State Sugar Corporation Ltd. 73.60
Rohana Kal an, “Di stt. Muzaff arnagar

3. Daur al a Sugar Wor ks, 89. 18
Daural a, Distt. Meerut.

4. The Upper India Sugar MIls 84. 26
Khat aul i, Di'stt. Mizaffarnagar

5. The Upper Doab Sugar M1ls Ltd. 86. 72
Sham i, Distt. Muizaffarnagar

6. Siel Ltd. 87.54
Titawi, Distt. Mizaffarnagar

7. Bi sal pur Ki san Sahakari Chini MIls Ltd. 71.14
Bi sal pur, Distt. Pilibhit.

8. L. H Sugar Factories Ltd. 78.52
Pilibhit, Distt. Pilibhit.

9. Ghaghara Sugar Ltd. 86. 72
Aj bapur, Distt. Lakhinpur Kheri.

48. Bul andshahr, Meerut and Muzaffarnagar are adjoining districts in
Western U P. but the prices of sugarcane range fromRs.71.96 to Rs.89. 18.

The Sugar mills at serial nos. 2 and 6 are situate within the sane district of
Muzaf f arnagar, but the difference in prices is alnpst Rs.14.00. Simlarly,
sugar mlls at serial nos.7 and 8 are situate within the same district ‘of Pilibhit
and serial no.9 is in adjoining district of Lakhinpur but the differenc in
prices is quite substanti al. It is not likely that there would be any
substantial difference in the quality of cane grown w thin the same district or
in the same area. The prices fixed by the Central Governnent clearly

i ndicate that a sugarcane grower who falls within the reserved area of a

sugar mll run by U P. State Sugar Corporation or by cooperative sector gets
much | ess while as one who falls within the reserved area of sugar mll run

by private sector gets nuch higher. This is possibly due to the reason that the
sugar mlls of U P. State Sugar Corporation are very old having obsol ete
technol ogy due to which recovery is poor. There is no justifiable reason

why a sugarcane grower should suffer only on account of the fact that he
happens to fall within the reserved area of a nmill run by the U P. State Sugar
Corporation or in the cooperative sector. The State CGovernnent fixes

uni form prices and not factory wi se. Such a fixation of price is, therefore,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 28 of

30

nore just and equitable fromthe point of view of a sugarcane grower.

49, It is, however, difficult to formany definite opinion on the factua
aspect of the matter only on the basis of the statistical data placed before us
by the | earned counsel for the parties as a correct or true assessment of the
situation cannot be had fromthe sane. Mor eover, we are nore concer ned

with the | egal aspect of the matter.

50. In view of the discussions nade above, G vil Appeals No.460 of 1997
and 461 of 1997 are allowed and the judgment and order dated 11.12.1996

of the H gh Court is set aside. Cvil Appeals No.1727 of 1999 and 4602 of
1999 are dism ssed and the judgnent and order dated 1.2.1999 of the High
Court is affirmed.

Cvil Appeal No. 4685 of 1997: The State of Bihar Vs. Bi har Sugar
M1ls Association

State of Bihar has preferred this appeal by special |eave against the
j udgrment ‘and order dated 4..2.1997 of the Patna H gh Court by which the
wit petition preferred by Bi har Sugar MIls Association was allowed and the
order dated 29.11.1996 passed by the Sugarcane Conmi ssioner, Bihar
fixing the price of sugarcane for crushing season 1996-97 was quashed. For
doi ng so, the High Court basically relied upon the provisions of Sugarcane
(Control) Oder, 1966 issued by the Central Government and al so the
judgrment and order dated 11.12.1996 of All ahabad H gh Court in CMAP
no. 36889 of 1996 (West U.P. Sugar MIls Association v. State of U P.). The
Hi gh Court did not exam ne the provisions of Bihar Sugarcane (Regul ation
of Supply and Purchase) Act, 1981 in order to ascertain whether under the
said Act the State Governnent has any power to fix the price of sugarcane.
We have set aside the judgnent of the Al ahabad H gh Court dated
11.12. 1996. We are, therefore, of the opinion that the matter requires fresh
consi deration in the light of our decision-in CA No. 460 of 1997 (U.P. Co-
operative Cane Unions Federation v. West-U. P. Sugar MI|Is Association).
The appeal is accordingly allowed and the judgnent and order dated
4.2.1997 of the High Court is set aside and the wit petitionis remtted back
to the High Court for fresh consideration in accordance with | aw.

G vil Appeal No.6065 of 2001 : State of Punjab & O's. v. Saraya
Industries Ltd. & Ors. and SLP (C) No. 1363 of 2002 : State of
Haryana & Ors. v. The Saraswati |ndustrial Syndicate Ltd. & Anr.

State of Punjab and State of Haryana have preferred these appeal and
speci al | eave petition against the comopn judgnent and order dated
23.12.1998 of Punjab & Haryana Hi gh Court by which a bunch of wit
petitions preferred by the respondent Sugar MIls were allowed and the
direction given by the State Governnent to the wit petitioners to pay the
State Advised Price for the sugarcane purchased by them during the year
1996-97 was declared illegal and it was held that the wit petitioners cannot
be conpelled to pay any price over and above the statutory mninumprice
fixed by the Central Governnent for the sugarcane purchased by them For
doi ng so, the High Court basically relied upon the provisions of Sugarcane
(Control) Order, 1966 issued by the Central Governnent and al'so the
j udgrment and order dated 11.12.1996 of All ahabad H gh Court in CMAP
no. 36889 of 1996 (West U.P. Sugar MIls Association v. State of U P.). The
H gh Court did not examine the provisions of Punjab Sugarcane (Regulation
of Supply and Purchase) Act, 1953 in order to ascertain whether under the
said Act the State Governnent has any power to fix the price of sugarcane.
We have al so set aside the judgnent of the Allahabad H gh Court dated
11.12.1996. W are, therefore, of the opinion that the natter requires fresh
consideration in the light of our decision in CA No. 460 of 1997 (U P. Co-
operative Cane Unions Federation v. West U P. Sugar MI|Is Association).

The appeal and the special |eave petition are accordingly allowed and the
judgrment and order of High Court is set aside and the wit petitions are
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remtted back to the High Court for fresh consideration in accordance with
I aw.

CA Nos. 8117-22 of 2001 and SLP(C) No. 16851 of 2001 : Governnent
of Andhra Pradesh & Anr. v. KCP Sugar & Industries Corpn. Ltd. &
O s.

Leave granted in SLP(C) No. 16851 of 2001. These appeals by specia
| eave have been preferred by Governnment of Andhra Pradesh agai nst the
j udgrment and order dated 8.5.2001 of the Hi gh Court of Andhra Pradesh by
which the wit petition preferred by respondent KCP Sugar MIIls was
al | owned and order passed by the State Governnent on 4.12.1998 fixing the
price of sugarcane was set aside. For doing so, the H gh Court basically
relied upon the provisions of Sugarcane (Control) Oder, 1966. The Hi gh
Court did not examine the provisions of the Andhra Pradesh Sugarcane
(Regul ati on of Supply and Purchase) Act, 1961 in order to ascertai n whet her
under the said Act the State Governnment has any power to fix the price of
sugarcane. W are, therefore, of the opinion that the matter requires fresh
consideration in the light of our decision in CA No. 460 of 1997 (U P. Co-
operative Cane Unions Federation v. Wst U P. Sugar MIIls Association).
The appeal s are accordingly all owed and the judgnent and order dated
8.5.2001 of the H gh Courtis set aside and the wit petitionis remtted back
to the High Court for fresh consideration in accordance with | aw.

Transfer Case Nos. 21 and 22 of 2003 : The South |Indian Sugar MIls
Associ ation, Tam | Nadu V. Governnent of Taml Nadu & Os.

The South Indian Sugar M1ls Association, Tam | Nadu filed wit
petition praying that a wit of mandamus or any other appropriate wit,
order or direction may be issued forbearing the Governnent of Tami| Nadu
and the Conmi ssioner of Sugar and Cane Conmi ssioner, Chennai, from
fi xi ng and announci ng or notifying-any price for sugarcane except the
additional price under C ause 5A of the Sugar (Control) Order, 1966, to be
paid by the sugar mlls in Tam | Nadu to the sugarcane growers for the sugar
season 1999-2000. The wit petitions were transferred to this Court and
were heard along with CA No. 460 of 1997.

The State of Tami| Nadu has not nade any statutory enactnent for

regul ati on of supply and purchase of sugarcane. In the counter-affidavit

filed on behalf of the respondents it is admtted that the State Governnent is
not fixing State Advised Price for sugarcane in exercise of any statutory

power. In fact in para 9 of the counter-affidavit it is stated that the State
Governnment will not make any unil ateral announcement of State Advised

Price as apprehended by the petitioner. It is further stated that the
CGovernment will followthe past practice of consultation with the sugar mll

owners and cane growers and only after ascertaining their respective views
and nmaking themto cone to an agreenent on fixation of price, the State

Advi sed Price, as an agreed price, will be recomended by the State
CGovernment. In view of the fact that there is no statutory enactnent
regardi ng regul ati on of supply and purchase of sugarcane, it is obvious that
the State Governnent has no power to fix the price of the sugarcane.

However, it is always open for the sugar mlls to enter into agreements with
the sugarcane growers to purchase sugarcane at a price higher than the
statutory mininumprice fixed by the Central Government. The Transfer
Petitions are accordingly disposed of in the aforesaid ternms.

SLP (C) No. 948 of 2003 : Ms. Naraingarh Sugar MIls Ltd. v. State of
Haryana & O's.

Thi s Special Leave Petition has been preferred agai nst the judgnent
and order dated 20.12.2002 of a Division Bench of the Punjab & Haryana
Hi gh Court by which interimorders passed in favour of petitioner were
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vacated. The main ground which weighed with the Hi gh Court for vacating
the stay order was that the wit petitioner had not even paid the statutory
m ni mum price of sugarcane to the farmers and a sumof Rs.5 crores was

due fromit. In the facts and circunstances of the case, we do not find any
ground to interfere with the order passed by the Hi gh Court. The Speci al
Leave Petition is accordingly dismssed.

I A No.3 of 2002 in CA No. 460 of 1997 : New Horizon Sugar MIIs Ltd.
Ariyur, Kandamangal am P. O., Pondicherry

This application has been nmoved in CA No.460 of 1997 (U.P. Co-
operative Cane Union Federation v. West U P. Sugar MIIs Association &
Os.). Since the main relief clained in the application is against Governnent
of Pondicherry which is not party to the civil appeal, it is not possible to
grant the prayers made in the application. The application is accordingly
di sm ssed.




