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CASE NO. :
Appeal (crl.) 401 of 2002

PETI TI ONER
RANBI R SI NGH

Vs.

RESPONDENT:
DALBI R SI NGH & ORS

DATE OF JUDGVENT: 20/ 03/ 2002

BENCH:
D. P. Mohapatra & Brijesh Kumar

JUDGVENT:

D. P. Mohapatra, J.
Leave granted.

Thi s appeal filed by the first party in the
proceedi ng under Section 145, Crim nal Procedure Code
(for short "Cr.P.C.") is directed agai nst the judgnent
dated 16.07.2001 of the High Court of Delhi in Crinina
Revi si on No. 540 of 2000. The Revision Petition was filed
by the second party, who is respondent no.1l herein
under Section 397 read with Section 401, C.P.C. for
setting aside the order dated 14.11.2000 passed by the
| earned Magi strate under Section 146(1) of the Cr.P.C
attaching the land in dispute. The Hi gh Court all owed
the Revision Petition and quashed the prelimnary order
passed by the | earned Sub-Divisional Magistrate under
Section 145(1) as well as the order of attachment of the
| and under Section 146(1) Cr.P.C.  The operative portion
of the judgment reads thus :

"This Court, therefore, is of the considered
vi ew that inpugned orders under Section
145(1) of the Code as well as proceedings
under Section 146(1) pf the C.P.C. were an
abuse of the process of |aw and as such
cannot be sustained. The orders passed by
| earned SDM under Section 145(1) dated
11.7.2000 as well as Section 146(1) dated
14.11. 2000 are therefore quashed. The

| earned SDMis directed to restore the
possession of the land to the petitioner
within 10 days as he was in possession
thereof at the tinme of the attachnment. The
Trial Court file be sent back i mediately."

The factual matrix of the case over which there

is no dispute between the parties may be stated thus :
Dal bir Singh, respondent no.1 herein, is the

owner of the land in dispute nmeasuring about 40 bi ghas
and 16 biswas situated in Muza Chattarpur, Tehsi
Mehraul i, New Del hi. He had given a registered Power of
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Attorney in favour of his son-in-law, Karnail Singh in
July, 1991. Karnail Singh had executed sal e deeds
transferring the land in favour of Ms. Honmestead on
account of which disputes arose between respondent

no.1l on one side and Karnail Singh and M s. Homest ead,

on the other side. Respondent no.1 filed the suit,
Oiginal Suit No.2830/91 (renunbered as 389/93)

seeki ng a decree of permanent injunction agai nst Karnai
Singh and M s. Homestead. The said suit was disnissed

as withdrawn by the order of the trial Court dated
29.4.1994. The order was passed on the statenment made
by the parties that they had am cably settled the dispute
relating to the suit property. Thereafter, Ms. Honestead
transferred the land in dispute in favour of Ranbir Singh
the appel l ant herein, under the registered sale deed

dat ed 20.8.1996. The property was nutated in the name
of the purchaser. ~Subsequently, on a petition filed by
respondent. no.1 on 18.10.1996 the order dismssing the
suit as wi'thdrawn was recall ed and suit No.2830/91
(renunbered as 389/92) was restored to file. The said
order having not been chall'enged by any party has
attained finality.

On 23.6.1997, the appellant filed the suit,

O. S. No. 300/ 97 praying for a decree of pernanent

i njunction agai nst respondent no.1. On-the sane day,

an order of ad interiminjunction was passed-in the suit.
As the matter stood thus the appellant filed the petition
dated 17.9.1997 before the | earned Sub-Divisiona

Magi strate seeking initiation of proceedi ngs under
Section 145, alleging inter alia that imedi ately after the
order of interiminjunction was passed by the Cvil Court,
respondent no.1 and his supporters forcibly di spossessed
him (the appellant); in the circunstances, there was an
apprehensi on of breach of peace. About three years after
filing of the said petition, the | earned Sub-Di visiona
Magi strate passed the prelimnary order under Section
145(1) C.P.C on 11.7.2000. This was foll owed by the
order dated 14.11.2000 in which considering the
application filed by the first party (appellant) under
Section 146(1), the land in dispute was attached and the
local S.D.P.O was given charge of the property. The
respondent no.1 filed an application on 15.11. 2000
praying for recall/nodification of the prelimnary order
passed by the | earned Sub-Divisional Magistrate under
Section 145(1) Cr.P.C. The said application is stated to
be pending for consideration before the |earned Sub-

Di vi sional Magistrate. The respondent no.1l noved the

Hi gh Court in revision on 5.12.2000 by filing the
application under Section 397 read with Section 401
Cr.P.C. The Criminal Revision has been disposed of by
the H gh Court by the order dated 16.7.2001 in the

manner noted earlier

The main thrust of the subm ssions nade by

Shri A M Singhvi, |earned senior counsel appearing for
the appellant was that the Hi gh Court has approached
the case as if it was deciding an appeal. Elucidating the

point, Shri A. M Singhvi submitted that if the Hi gh Court
found certain |l acunae in the prelimnary order passed by
the | earned Sub-Divisional Magistrate, it should have set
aside the said order and renmtted the matter to the

Magi strate for passing a fresh order in accordance with
law. The further contention of Shri A M Singhvi is that
the Hi gh Court has gone beyond the scope of Section 145
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of the Code and has dealt with the question of title and
right to possession without paying due attention to the
undi sputed factual position that the parties are before
the Cvil Court in a suit which is pending and in that

proceeding the Cvil Court will determ ne the question of
possessi on and may incidentally go into the question of
title to the property al so. According to Shri Singhvi in

any view of the case, the Hi gh Court was in error in
directing the | earned Sub-Divisional Magistrate to restore
possession of the land in dispute to the petitioner
respondent no.1 herein.

Per contra, Shri S.C Maheshwari, |earned

seni or counsel appearing for respondent no.1l, contended
that fromthe prelininary order passed by the |earned
Sub- Di vi si onal Magi strate it is clear that he has not
stated grounds for his satisfaction that there was

appr ehension of breach of peace relating to possession of
the property. ~ Since the prelinmnary order did not conply
with the ‘conditions prescribed in Section 145(1) the High
Court rightly quashed the sane. ~The further contention
of Shri Maheshwari was that since the order under

Section 145(1) is unsustainable in |aw, the order under
Section 146(1) coul d not -have been allowed to conti nue.
Therefore, no exception can be taken to the order of the
H gh Court quashi ng the order under Section
146(1),Cr.P.C. also. Shri Mheshwari further subnitted
that in the nmeantine, the respondent no.1 has also filed
a civil suit challenging the validity of the sale deeds
executed by Karnail Singh in favour of M s. Honestead

and those executed by Ms. Honestead in favour of the
appel l ant and the said suit is pending.

On perusal of the rel evant papers on the

record and on consideration of the contentions raised by

| earned counsel for the parties, weare of the view that in
the context of the facts of this case, the order passed by
the H gh Court setting aside the order dated 11.7.2000
passed under Section 145(1) as well as the order dated
14.11. 2000 passed under Section 146(1) C.P.Cis
unassai l abl e.

However, the High Court was in error in

dealing with the Revision Petition as if it was exercising
appel l ate jurisdiction. The H gh Court has dealt withthe
devel opnents in the case relating to the acquisition of
title, the allegations of fraudul ent transfers made by
Karnail Singh and M s. Homestead and the

circunstances in which the suit was dism ssed as

wi thdrawn. Keeping in viewthe Iimted scope of the
proceedi ng under Section 145, Cr.P.C. these questions

were not material for determnination of the main issues in
the case. The Court, while dealing with a proceeding
under Section 145 Cr.P.C., is mainly concerned with
possession of the property in dispute on the date of the
prelimnary order and dispossession, if any, within two
nonths prior to that date; the Court is not required to
decide either title to the property or right of possession of
the sanme. The question for determ nation before the Hi gh
Court in the present case was one relating to the validity
or otherwi se of the prelimnary order passed by the

| ear ned Sub-Divi sional Mgistrate under Section 145(1)
Cr.P.C. and sustainability of the order of attachnent
passed under Section 146(1) Cr.P.C.  For deciding the
guestions it was neither necessary nor relevant for the
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Hi gh Court to have considered the matters relating to
title to and right of possession of the property. Further
both the parties in the case have filed suits seeking
decree of permanent injunction agai nst each other and in
the suit filed by the appellant an order of interim

i njunction has been passed and an objection petition has
been filed by respondent no.1. The suits and the interim
order are pending further consideration before the civil
court.

In these circunstances, we are of the view that

whi | e mai ntai ning the order of the Hi gh Court quashing
the prelimnary order passed by the Sub-Divisiona

Magi strate under Section 145(1) and the order of
attachment of the property under Section 146(1) Cr.P.C
| eave shoul d be granted to the parties to approach the
civil court for appropriate interimorder and the civi
court should deal with the application for interimorder
wi t hout bei ng i nfluenced by the observations
nmade/ fi ndings recorded by the High Court in the

i mpugned judgnent. It is ordered accordingly.

In order to enable the parties to approach the

civil court for interimorder and with a viewto avoid
further conplication in the matter, the interim order
passed by this Court on 18.01.2002 directing status quo
regardi ng possession of the property in-dispute to be
mai nt ai ned shall remain in force for a period of three
weeks from today.

The appeal is disposed of on theabove terns.

(BRI JESH KUMAR)

March 20, 2002




