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The appellant is a/'trust which wanted to establish a self-financing

Engi neering Col |l ege and subnitted an application during 1994-95 to the
University of Kerala as well as to ALl" I'ndia Council for Technica
Educati on (hereinafter called the ALCTE ) There was an inspection by a
team of Professors of the University and it recommended favourably when it
stated that the facilities provided by the appellant woul d be sufficient
for establish-ing an Engineering College. The AICTE sent a conmuni cation on
30.4.1995 stating that on the basis of the observations nade by the Expert
Conmittee and the recomendati ons nmade by the Central Regional Conmittee,
State Level Committee and Central Task Force as per the provisions of the
Al CTE regul ation dated 30.1.1994, the Al CTE was granting conditiona
approval for establishing an Engi neering and Techni cal College. The
abovesai d approval was subject to'the fulfilnment of 'specific conditions
nentioned in Annexure | and the general conditions nmentioned.in Annexure |
to the said letter. In the event of contravention of the conditions,

gui del i nes, norns and regul a-tions of the AICTE, the Al CTE could w thdraw
the approval at any time. Under the inpression that the State Govt. was to
grant perm ssion, the appellant requested the State Governnent by letter
dated 24.6.1995 for permssion to start the college. Meanwhile, the

Mahat ama Gandhi University by their letter dated 31.5.1995 forwarded to the
Governnent a list of Colleges and Courses for affiliation during the
academ c year 1995-96. The appellant’s coll ege was shown as one of the
coll eges anmpbng the affiliated colleges for the said period. The appell ant
sent a rem nder to the Governnent on 26.8.1995 for perm ssion for starting
the college for the acadenic year 1995-96 and ultinately the Governnent
refused permission by informng the appellant by a letter dated 16.8.1996
as follows :

“Ininviting your attention to the reference cited, | amto informyou that
Governnment regret their inability to conply with your request." Thereafter,
the appellant filed wit petition OP. No. 4612 of 1996 for quashing the
said order and for a direction to sanction and establish an Engi neering
Col | ege.

The | earned Single Judge of the Hi gh Court by his judgnment dated 14.1.1997
allowed the wit petition, quashed the above-said order of the governnent
dat ed 16.8.1996 and directed the Mahatama Gandhi University to consider the
appel l ant’ s application for permanent affiliation without reference to the
above letter of the Governnment and pass appropriate order within 8 weeks
fromthe date of the receipt of a copy of the judgnent. The direction to
pass a fresh order of affiliation was issued in view of the fact that the
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Uni versity contended before the | earned Single Judge that unless the
Covernment granted approval, permanent affiliation could not be granted.
The Governnment was al so directed to reconsider its decision

Agai nst the said judgnent of the |earned Single Judge the Comni s-sioner and
Secretary of the Governnent (H gher Education Department) filed Wit Appea
No. 1024 of 1997. The Division Bench of the H gh Court allowed the appea
and set aside the order of the Government and di smssed the wit petition
The Division Bench, however, observed that the appellant was at liberty to
make a fresh application to the Government of Kerala for according sanction
for setting up the Engineering College or to request the Governnent to
consider the earlier application, for a future academ c year. It is against
the abovesai d judgnent of the Division Bench that this appeal has been
preferred.

Learned senior counsel for the appellant Sri T.L. Vishwanatha |yer
contended that the Division Bench erred in reversing the well considered
judgrment of the l'earned Single Judge and according to himafter the com ng
into force of the AICTE Act, 1987, the statutes conferring power on the
State or University to the extent they were inconsistent with the Centra
Act were void. In so far as institutions inparting technical education were
concerned, the University or the State Governnment had no independent role
to play except to the extent provided in the above said enactnment, in the
present case, the AI'CTE had nade inspections and was satisfied that the
necessary infrastructure was avail abl e and that the appellant woul d be able
to conformto the required standards of the education. The Al CTE had
consulted the State of Kerala as well as the Mahatana Gandhi University.
The University had granted conditi onal approval, as stated earlier
Therefore the Al CTE consti-tuted a Task Force and obtained its opinion and
thereafter granted its approval on 13.11.1995 subject to various
conditions. According to the learned senior counsel it was indeed not
necessary for the appellant to have applied to the State Governnent for any
further sanction to establish the college. 1t might be that under the

rel evant statutes of the University, the University was required to obtain
the "views" of the State CGovernment but that did not anmount to requiring
any approval of the State CGovernment and indeed if any such statute
required the approval of the state Governnent, it would be void in view of
what was stated by this Court in State of Tami| Nadu & Another v. Adhiyaman
Educational & Research Institute & Qthers,[1995] 4 SCC 104.

Learned senior counsel for the appellant Sri T.L. Viswanatha |yer al so
contended that though the State Governnent stated in its counter affidavit
filed in the High Court that the "policy" of the Governnent was not to
grant approval to self-financing engineering colleges to be established,
such a policy could not conme in the way of the appellant in viewof what
this Court has stated in sinmilar circunstances in Thirunuruga Kirupan &
Variyar Thavathiru Sundara Swam gal Medi cal Education & Charitable Trust v.
State of Tami| Nadu & Qthers, [1996] 3 SCC 15.

On the other hand | earned Additional Solicitor General 'Sri Mikul Rohtag
contended on behal f of the State of Kerala that the "Policy" of the State
of Kerala at the relevant tine was not to grant approval for establish-nent
of nore engineering colleges in the State. The CGovernment had clarified in
the counter affidavit filed in the Hi gh Court that the Governnent’ "was not
in a position" to take a decision to start new engi neering coll eges,

wi t hout properly assessing the necessity of nore engi neering graduates from
the State and without exploring the possibility of enploynent opportunities
in the country as a whole. Al so there were four Engi neering Coll eges at
Kannur, Trichur, Kottayam and Thiruvanant hapuram Di stricts and three
Private (A ded) Engineering Coll eges at Pal akkad, Ernakul am ( Kot hamangal am
and Kollam Districts. The Moddel Engi neering Coll ege, Emakul am was a self-

fi nanci ng Engi neering Coll ege and others were the coll eges at Changannur
and Pat hansanthitta and there was a sel f-financi ng engi neering coll ege at
Kasargode. There were al so two unai ded Engi neering Col |l eges at Mall appuram
and Thi ruvanant hapuram Even though the appellant trust was not seeking aid
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fromthe Government and even assunming that it was financially self-suffi-
cient, it would not be in the interests of the students & enploynent, to
permt new engi neering colleges to be established. Thus the Governnent
policy was not to grant fresh approvals. If nore approvals were granted, it
m ght |ead to comrercialisation of education.

The following points arise for consideration :

(1) Wiether in view of the judgment of this Court in State of Tami| Nadu &
Anot her v. Adhi yaman Educati onal & Research Institute & thers, [1995] 4
SCC 104, the provisions of the AICTE Act, 1987 occupied the field and it
was not necessary to obtain the further approval of the Governnment or other
authority? Whether any statute in the State of Kerala if it required such
approval, woul d be voi d?

(2) Wether the orders of rejection passed by the State Government were
valid on merits and whether the University should have granted further
orders to continue the affiliation solely on the basis of the Al CTE
perm ssi on?

Point 1 :

This point is nore or less covered by the judgnent of this Court in State
of Tam | Nadu & Another v. Adhi yaman Educational & Research Institute &
Q hers,[1995] 4 SCC 104. But, in the context of section 10(K) regarding
"approval’ for starting a technical institution, certain aspects of the
judgnent need to be highlighted.

Before we refer to the abovesaidjudgment, it will be necessary to refer to
certain provisions of the AICTE Act and the rel evant regul ations.

The abovesaid Act was an act to provide for the establishnment of Al India
Council for Technical Education with a view to the proper planning and
coordi nat ed devel oprment of the technical "educati on systemthroughout the
country, the pronotion of qualitative inprovenment of such education in
relation to planned quantitative growth and the regul ation and proper nain-
tenance of norns and standards in(the technical education systemand for
matters connected therewith. Under section 10 of the Act, it-is stated that
it is the duty of the Council constituted under the Act to take all steps
as the said Council might think fit for ensuring coordinated and integrated
devel op-ment of technical education and mai ntenance of standards. For the
pur poses of performng its functions under the Act, the Council may (a)
undertake survey in various fields of technical education, collect data on
all related matters and nmake forecast of the needed growh and devel opnent
in technical education; (b) coordinate the devel opnment of technica
education in the country at all levels; (c) allocate and di shurse out of
the Fund of the Council such grants on such terns-and conditions as it nay
think fit to - (i) technical institutions, and (ii) Universities inparting
techni cal education in coordination with the Conm ssion; (d) pronpte

i nnovati ons, research and devel opnent in established and new technol ogi es,
generation adopti on and adaptation of new technol ogies to neet

devel opnental requirenments and for overall inprove-nent of educationa
processes; (e) fornulate schenmes for pronoting technical education for
wonen, handi capped and weaker sections of the society; (f) pronote an

ef fective |ink between technical education system and other relevant
systens including research and devel opnent organi sations, industry and the
conmunity; (g) evolve suitable performance apprai sal systens for technica
institutions and Universities inparting technical education, incorpo-rating
norns and nechani sns for enforcing accountability; (h) formulate schenes
for the initial and in-service training of teachers and identify
institutions or centres and set up new centres for offering staff

devel opnent programres including continuing education of teachers; (i) lay
down nornms and standards for courses, curricula, physical and instructiona
facilities, staff pattern, staff qualifications, quality instructions,
assessment and exami nations (j) fix norms and guidelines for charging
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tuition and ot her fees.

The clause in Section 10(1) which is inportant in the present case is sub-
cl ause (k) of section 10(1) and it provides that the Council m ght

"grant approval for starting new technical institutions and for intro-
duction of new courses or programes in consultation with the agencies
concer ned. "

Sub-clause (1) pernmits the Council to advice the Central Government in
certain respects, sub-clause (n) lay down norms for granting autonony, sub-
clause (n) to take necessary steps to prevent commercialisation of

techni cal education, clause (0) to provide guidelines for adm ssion of
students to technical institutions and Universities inparting technica
education, clause (p) to inspect or cause inspection to any technica
institution, clause (q) towthhold or discontinue grant, clause (r) to
strengthen the existing organisa-tions etc., clause (s) to declare
technical institutions as fit to receive grants, clause (t) to advice for
declaring institutions to be deemed as universities, clause (u) to set up a
Nati onal 'Board of Accreditation. Section 11 of the Act deals with

i nspection. Regul ations have been framed on 31st October, 1994 by the Al CTE
in exercise of powers conferred on it by section 23(1) of the Al CTE Act.
Regul ation 2 states that these regulations will be applicable to proposals
relating to

"(a) grant of approval of the Council for establishnent of new technica
institutions including Universities or University depart-nents and deened
Uni versities and for ‘technical institutions function-ing on the date of
commencement of these regul ati ons at Degree and Di pl oma | evel s;

(b) grant of approval of the Council for introduction of any course or
programme in the technical institutions and technical departnents or
Uni versities or deenmed Universities;

(c) grant of approval of the Council for existing intake capacity of seats
and for increase in the annual intake capacity of seats in courses and
programmes. "

Regul ation 4 deals with the requirenent of grant of approval ‘and for the
conmencemnent of these regul ations

(b) no course or programme shall be introduced in any technica
institutions, university or deened university or university departnments or
col l ege; or

(c) no technical institutions, Universities or deened Universities or
Uni versity Departments or colleges shall continue to adnt students for
degree or di pl oma courses or programres;

(d) no approved intake capacity of seats shall be increased or varied

except with the approval of the Council. Reg.
A(2) . "

Regul ation 5 deals with the Forns of the Applications and Regul ation 6
deals with the conditions for grant of approval, Sub-clauses 1 of

Regul ation 6 deals with the financial position. Sub-clause 2 with the
courses or programmes and sub-clause 3 deals with the power of adm ssions
and sub-clause 4 with tuition fees etc. and sub-clause 5 with the staff and
sub-clause 6 with the Governing Body of the private institutions and sub-
clause 7 with other matters. Regulation 8 deals with scrutiny of
applications. There is a prelim-nary scrutiny of the applications by the
Bureau RC of the Council. Sub-clause 4 of Regulation 8 reads as follows :
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"Reg. 8(4) The Bureau RC shall invite coments/recomendations on the
applications referred to in sub-regulation (3) fromthe following, nanely

(i) the State Governnent concerned

(ii) the affiliating University/State Board of Techni cal Education
(iii) Bureaus MPCD

(iv) Bureau BGCS;

(v) Bureau RA;

(vi) the Regional Ofice."

Sub-cl ause 5 of Regulation 8 requires the Regional Ofice to arrange visits
by an Expert Comm ttee constituted by the Council which is to forward its
recomendations to the Council. Sub-clause 6 of Regulation 8 states that
the State Level Committee constituted under Regul ation 9(4) is to consider
the recommendati ons of the State Governnment and others mentioned in

regul ation 8(4) and that itis to make its reconmendations to the Centra
Task Force constituted under regulation 9(5) and consider the
recomrendati ons of 'the State Level Committee and send its recomendati ons
to the Menber Secretary of the Council

Sub-cl auses 8 & 9 of Regulation 8 are inportant and read as follows :

"Reg. 8(8) If there is a disagreenent in the reconmendati ons made by the
State Governnent, University or the Regional Conmmttee, the Central Task
Force shall invite representatives of the respective agencies for further
consul tations before nmaking final recomenda-tion

(9) On the reconmendati on of the Central Task Force, the Council shal
deci de the question of grant of approval as sought for in the application

Provi ded that the Council nay, for reasons to be comunicated to the
applicant, allow the approval with such restrictions or nodifications as it
may deem necessary."

Sub-cl ause 10 of Regulation 8 states that the decision of the Council shal
be communi cated to the State Governnent concerned or the UGC, as the case
may be, the concerned University or the State Board, the Regional Ofice
and the applicant before 30th April in case the application was nade before
the precedi ng 31st Decenber.

The Tam | Nadu case

As stated earlier, the above provisions of the Al CTE Act, cane up for
consideration in State of Tam| Nadu v. Adhi yanman Educational & Research
Institute, [1995] 4 SCC 104.

In the above matter, the State of Tami| Nadu granted permi ssion on 17.4.84
to all private managenents to start private Engi neering coll eges without
financial commtnent to governnment but subject to conditions. At that tine
in 1984, the AICTE Act was not on the statute book. The Governnment of Tamil
Nadu granted permnission to the Trust for the acadenmic year 1987-88 to start
an Engi neering college. The University al so granted perm ssion on 21.11.87
for the academ c year 1987-88. Later on, these perm ssions were w thdrawn
by the State after issuing show cause on 16.7.89. So did the University on
26.7.89. But by that date, the AICTE Act, 1987 had cone into force. The

| earned Single Judge and the Division Bench held in favour of the Trust and
guashed and orders of the CGovernment and the University. The said judgments
were affirmed by this Court. It was held that the Al CTE Act was referable
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to Entry 66, List | of the Constitution of India, relating to "co-

ordi nation and deternination of standards in institutions for higher
education or research and scientific and technical institutions". After the
Constitutional Amendment (42 Anendnent Act, 1976) Entry 25 of List IIlIl in
the Concurrent List read : "Education, included technical education,

medi cal institution and Universities, subject to the provisions of Entries
63, 64, 65 and 66 of List |I; vocational and technical training of |abour".
Thus, the State |l aw under Entry 23 of List Ill would be repugnant to any

| aw made by the Parlianment under Entry 66 of List |, to the extent of

i nconsi stency. The Tami| Nadu Act was of 1976 and the University Act was of
1923 and were laws referable to the List I1l1. Whether they were pre-
constitutional or a post constitutional |aws, they would be repugnant to
the AICTE Act passed by Parlianent under Entry 66 of List |I. In the above
case this Court referred to the various provisions of the AICTE Act and on
the question of repugnancy held (see p. 120 SCC) as follows :

"Hence on the subjects covered by the statute, the State coul d not nake a

| aw under Entry 25 of List IIl after the Forty-Second Amendnent. If there
was any such existing |aw i nmedi ately before the commencenent of the
Constitution within the nmeaning of Article 372 of the Constitution, as the
Madras University Act 1923 on the enactnent of the present Central Act, the
provi sions of the said law if repugnant to the provisions of the Centra

Act would stand inmpliedly repealed to the extent of repugnancy. Such
repugnancy woul d have to be adjudged on the basis of the tests which are
appl i ed for adjudging repugnancy under Article 254 of the Constitution".

We shall now refer to the rel evant paras of the above judgment dealing with
the question of 'approval’ for establishing technical institutions under
section 10(K) of the AICTE Act. The Tami| Nadu Rul es of 1976 nade under the
1976 Act had no doubt excl uded technical institutions fromthe purview of
the Rules but this Court pointed out that the Rules were capable of being
amended so as to extend to such technical institutions and that if they
were so extended, the State Act of 1976 and the Rules would require
"approval’ by the State CGovernnent and that would be void. It was stated
(see p. 124 SCC) that inasmuch as the State Act,

"will overlap and will be in conflict with the provisions of the
Central Act in various areas......... , granting approval for starting
new technical institution......... , inspection of technical institution

............ which are matters covered by the Central Act."

This Court then referred to the Madras University Act, 1923. It was held
(see p. 126 SCC) that section 10 of the Central Act dealt wth various
matters (including granting approval for starting new technica
institutions), and that so far as these matters were concerned.

"it is not the University Act and the University but it is the Central Act

and the Council created under it which will have the jurisdiction. To that
extent, after the coming into force of the Central Act, the provisions of
the University Act will be deemed to have become unenforceabl e".

Thus, in the two passages set out above, this Court clearly held that
because of section 10(k) of the Central Act which vested the powers of
granting approval in the Council, the T.N Act of 1976 and the University
Act, 1923 could not deal with any questions of 'approval’ for establishnent
of technical institutions. Al that was necessary was that under the
Regul ati ons, the AICTE Council had to consult them

Statutory powers of the State of Kerala and the MG University :

The question is as to how far the judgnent in the Tami| Nadu case is to be
applied in the State of Keral a.
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Learned Additional Solicitor General stated before us that there was no
statute in the State of Kerala corresponding to the Tam | Nadu Act of 1976
nor any other |law which specifically required the 'approval’ of the State
CGovernment. It was however contended that the Tami| Nadu case was concer ned
only with the standards of education and as to who could fix them W are
not inclined to agree. W have already pointed out under Point 1 that in
the Tam | Nadu case, section 10(k) of the AICTE Act was referred to and the
power of ’'approval’ for establishing a technical institution was consid-
ered, in our opinion, even if there was a State law in the State of Keral a
whi ch required the approval of the State Governnment for establishing
technical institutions, such a | aw woul d have been repugnant to the Al CTE
Act and void to that extent, as held in the Tam | Nadu case.

The only provision relied on before us by the State Governnent which
according to its | earned senior counsel, ampunted to a statutory

requi rement of ’approval’ of the State Government, was the one contained in
clause 9(7) of the Kerala University First Statute. It reads as follows :

"(9) Gant of affiliation :

(7) After considering the report of the Conm ssion and the report of the
local inquiry, if any, and after making such further inquiry as it my deem
necessary, the Syndicate shall decide, after ascer-taining the view of the
CGovernment al so, whether the affiliation be granted or refused, either in
whol e or part. In case affiliation is granted, the fact shall be reported
to the Senate at its next neet-ing :"

It will be noticed that clause 9(7) of the statute required that before the
University took a decision on "affiliation", it had to ascertain the
"views" of the State CGovernment.

The reference to the Conmission.in the above clause 9(7) is to the

Conmi ssion of |nspection appointed by the University. Sub-clause (1) of
clause (9) of the statute required "verification of the facilities that may
exi st for starting the new coll eges/course". The Conmi ssion was to inspect
the site, verify the title deeds as regards the proprietary right of the
management over the |land (and buildings, if any) offered, building
accommodation provided, if any, assets of the nanagenent, constitution of
the registered body and all other relevant matters, Sub-cl ause (2) of
clause (9) stated that the affiliation "shall depend upon the fulfilment by
the managenment of all the conditions for the satisfactory establishment and
mai nt enance of the proposed institutional courses of studies and on the
reports of inspection by the Comm ssion or Conmmi ssions which the University
may appoi nt for the purpose".

As held in the Tam | Nadu case, the Central Act of ©1987 and in particular
section 10(k) occupied the field relating the 'grant of approvals’ for
establishing technical institutions and the provisions of the Central Act
alone were to be conplied with. So far as the provisions of the Mhatm
Gandhi University Act or its statutes were concerned and in particular
statute 9(7), they nerely required the University to obtain the ’'views' of
the State Governnent. That could not be characterised as requiring the
"approval’ of the State Governnent. If, indeed, the University statute
could be so inter-preted, such a provision requiring approval of the State
CGovernment woul d be repugnant to the provisions of section 10(k) of the

Al CTE Act, 1987 and would again be void. As pointed out in the Tam | Nadu
case there were enough provisions in the Central Act for consultation by
the Council of the AICTE with various agencies, including the State
Governnments and the Universities concerned. The State Level Conmittee and
the Central Regional Committees contained various experts and State
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representatives. In case of difference of opinion as between the various
consul tees, the AICTE would have to go by the views of the Central Task
Force. These were sufficient safeguards for ascertaining the views of the
State CGovernments and the Universities. No doubt the question of
affiliation was a different matter and was not covered by the Central Act
but in the Tami| Nadu case, it was held that the University could not

i npose any conditions inconsistent with the AICTE Act or its Regulation or
the conditions inposed by the AICTE. Therefore, the procedure for obtaining
the affiliation and any conditions which could be inposed by the

Uni versity, could not be inconsistent with the provisions of the Centra
Act. The University could not, therefore, in any event have sought for
"approval’ of the State Governnent.

Thus we hold, in the present case that there was no statutory require-nent
for obtaining the approval of the State Government and even if there was
one, it would have been repugnant to the AICTE Act. The University statute
9(7) nmerely required that the "views’ of the State Governnment be obtai ned
before granting affiliation and this did not anpunt to obtaining
"approval . If the University statute required 'approval’, it would have
been repugnant to the AICTE Act. Point 1 is decided accordingly.

Poi nt 2
Factual position and pleadings in this case

On facts, the position was that the Al CTE had granted approval on 30.4.95
expressly stating that this was "on consideration of the observations nmade
by the Expert Committee and the recomrendati ons made by the Centra

Regi onal Committee, State Level Committee, Central Task Force as per the
provi sions of AlICTE Regul ati ons dated 31.10.94". The AICTE had granted
condition approval and the conditions were specified in Annexure | to the
order and the general conditions were enlisted in Annexure Il. The State
CGovernment was directed by the Al CTE to announce admi ssion in accordance
with Regul ation notified on 20.5.94 and based on the judgment of the
Supreme Court in Unnikrishnan v. State of Andhra Pradesh, [1993] 1 SCC 645.
The Mahat ma Gandhi University had included this appellant in the list of
col l eges and courses which were granted affiliation /during 1995-96 and the
University had witten to the State Governnment on 31.5.95 that as per
statute 9(7), the "views" of the government were to be sent before granting
affili-ation. The letter said that for that reason the proposals of the
University were being submtted to the Government “for necessary action".
The appel | ant had sent a rem nder on 26.8.95. The Statein its |letter dated
16.8.96 to the appellant nerely stated "that government regret their
inability to conply with your request". No reasons were assigned in the
said letter. But the State in its counter filed in the H gh Court tried to
explain in para 3 that the Director of Technical Education had opi ned that
during the year 1995-96, it mght not be practicable to start the /college
for the Director could not ascertain the details of the facilities
available. It was stated

"he could not ascertain the infrastructural facilities provided by the
appel  ant as per the nornms prescribed by the Al Indiia Council of Technica
Education. The Al India Council for Technical Education and the Mhatma
Gandhi Uni versity have sought for the remarks of the State Government.

Para 4 of the Counter affidavit had further stated that the Governnment was
not

"in a position to take a decision to start new Engi neering col |l ege w thout
properly assessing the necessity of nore engineering gradu-ates in the
State and exploring the possibility of enployment oppor-tunity in the
country to the extent possible".

The State CGovernment in its counter then gave the nanmes of the existing
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colleges and their location. W have already referred to these details. It
al so observed that there was w despread student prospects against starting
new col l eges and it was necessary to be cautious in the matter of starting
new engi neering colleges. It was stated that Government could not initially
take a decision on the appellant’s affiliati on because of el ections and
that matter being one of 'major policy the Governnent had subsequently
"taken a policy decision not to sanction any affiliation to such coll eges
either in the private sector or in the public sector for this year". These
are stated to be the reasons for the governnent’'s rejection by letter dated
16. 8. 96.

State CGovernnent’s refusal to grant permission is illegal and void on
nerits :

As already stated, in view of the judgnent of this Court in Tam | Nadu
case, it is obvious that there is no need to approach the State of Kerala
for its approval for starting the Engineering colleges. There is no power
vested in the State under any State Law to grant approval and even if it
was so vested, it would have been void in view of Tanmi| Nadu case. This
ground of' repugnancy al one woul d be sufficient to quash the State
Governnent’s letter dated 16.8.1996 refusing to give their approval. Even
on nmerits, the reasons given by the State Government in its counter are not
tenable in aw. The Director of Technical Education of the State was a
menber of the State Level Commttee as per regulation 9(4) of the AICTE
Regul ati ons. The Secretary, Technical Education of the State of Kerala was
al so a nenber of that' Commttee. The Al CTE s approval dated 30.4.95 showed
that the approval had been given by the State Level Comnittee of which
they were obviously nenbers. It is, therefore, not under-standabl e how the
Director had given a contrary opinion to the State Governnent. Regul ation
8(4) of AICTE only required calling for the "com nents/reconmendations" of
the State Governnent and of the University. In case, there was difference
bet ween the State Government, University or the Regional Comittee the
Central Task Force was to make a final reconmen-dation under Regul ation
8(4). Here the letter of approval of the Al CTE dated 30.4.95 showed t hat
the Central Task Force had given'its approval. The said approval was based
al so on the inspection by the Expert Committee of the Al CTE. Hence the
State Governnent in its counter, could not have relied upon any contrary
opi nion of the Director of Technical Education. |If the State Governnent had
any other valid objections, its only renmedy was to place its objections
before the AICTE Council under the Al CTE Act or before the Committees, e.g.
State Level Committee etc.

The so called "policy’ of the State as nmentioned in the counter affidavit
filed in the H gh Court was not a ground for refusing approval. In

Thi rwnuruga Ki rupan and Variyar Thavathiru Sundara Swam gal Medi cal
Education & Charitable Trust v. State of Tam | Nadu & O hers, [1996] 3 SCC
15, which was a case relating to Medical Education and which al so/rel ated
to the effect of a Central Law upon a | aw nade by the State under Entry 25
List Ill, it was held (see p. 35 para 34) that the "essentiality
certificate cannot be withheld by the State Governnent on any policy

consi derati on because the policy in the matter of establishnent of a new
medi cal coll ege now vests with the Central Covernment al one". Therefore,
the State could not have any "policy" outside the Al CTE Act and indeed if

it had a policy, it should have placed the same before the AI'CTE and that
too before the latter granted perm ssion. Once that procedure laid down in
the AICTE Act and regul ati ons had been foll owed under Regul ation 8(4), and
the Central Task Force had al so given its favourabl e recomendati ons, there
was no scope for any further objection or approval by the State. W nay
however add that if thereafter, any fresh facts cane to light after an
approval was granted by the AICTE or if the State felt that sone conditions
attached to the permssion and required by the AICTE to be conplied wth,
were not conplied with, then the State governnent could always wite to the
Al CTE, to enable the latter to take appropriate action.

Deci sion of University in not granting further or fined affiliation wong
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on merits :

Admittedly, the University's inspection report was in favour of the
appellant. This is clear fromthe appellant’s letter dated 31.5.95 to the
State CGovernnent. The only requirement as per the statute 9(7) was for the
University to obtain the "views" of the State Governnent. Obtaining the
"views’ of the State Governnent, as already stated, did not anpunt to
obtaining its 'approval’. Procedure and conditions for affiliation could
not be inconsistent with the provisions of the Central Act, in particular
section 10(k) of the Regulation, and the University could not seek approva
of CGovernnent. The University was al so one of the agencies consulted by the
council of the Al CTE under Regul ation 8. Once that was over, and approva
was granted by the AICTE, if there was any default on the part of the
College in compliance with the conditions of approval, the only renedy for
the Univer-sity was to bring those facts to the notice of the AICTE so that
the latter could take appropriate action

Rel i ance for the respondent was placed upon the subsequent report of the
Syndi cat e ‘dated 7.8.97. This report no doubt pointed out that the appellant
had not conplied with certain conditions nentioned in the approval dated
30.4.95 granted by the AICTE. Assuming certain fresh facts had cone to the
notice of the University, it could only place the said facts before the

Al CTE.

Thus, the University ought to have considered the grant of final or further
affiliation without waiting for any approval fromthe State Govern-nent and
shoul d have acted on the basis of the perm ssion granted by Al CTE and ot her
rel evant factors in the University Act or statutes, which are not

i nconsistent with the Al CTE Act or its Regul ations.

For the aforesaid reasons, we set aside the judgnent of the Division Bench
of the Hi gh Court and uphol d the reasoning of the learned Single Judge in
his judgnent in OP - 4612/96 dated 14:1.1997. W hold that the approval of
the AICTE was sufficient, we do not alsothink that it was necessary for
the Il earned Single Judge to direct the State Government to reconsider its
deci sion. The | earned Single Judge' s order quashing the letter of the State
Government dated 16.8.96 is upheld. The direction to the Mahatanma Gandh
University to consider the application of the appellant for fina
affiliation or continuance of affiliation is confirned and this is to be
done on the basis of the approval granted by the Al CTE dated 30.4.95, or
any other relevant factors in the University Act or its statutes, which are
not inconsistent with the AICTE Act or its Regul ations.

The appeal is allowed and di sposed of as stated above. There will be no
order as to costs.

M JAGANNADHA RAO, J. The petitioner was not a party in the High Court of
Kerala and this Special Leave Petition was filed with | eave of this Court.

We find that the petitioner has already filed a Wit Petition in the Delhi
H gh Court namely CWP No. 952 of 1998 and the sane‘is pending. It wll ‘be
for the petitioner to have the said matter disposed of by the Hi gh Court of
Del hi. Therefore, this special |eave petition is disnissed as premature.




