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These appeal s are pl aced before us pursuant to the
order of reference nmade in New | ndia Assurance Co. vs.
C.M Jaya and others [(1999) 2 SCC 47], which reads: -

"The question involved in these appeal s
is whether in a case of insurance policy
not taking any higher liability by
accepting a higher premium in case of
paynment of conpensation to a third party,
the insurer would be liable to the extent
limted under Section 95(2) or the.insurer
woul d be liable to pay the entire anount
and he may ultinmately recover fromthe
insured. On this question, there appears
to be sone apparent conflict in the two
t hree- Judge Bench decisions of this Court
(1) New India Assurance Co. Ltd. v.
Shanti Bai [(1995) 2 SCC 539] and (2)
Anrit Lal Sood v. Kaushal ya Devi Thapar
[ (1998) 3 SCC 744].

2. In the latter decision, unfortunately
the decision in New I ndia Assurance case
(supra) has not been noticed though
reference has been nade to the decision of
this Court in National |nsurance Co. Ltd.
v. Jugal Kishore [(1988) 1 SCC 626], which
was relied upon in the earlier three-Judge
Bench judgnent. In view of the apparent
conflict in these two three-Judge Bench
decisions, we think it appropriate that
the records of this case may be placed
before ny Lord, the Chief Justice of India
to constitute a larger Bench for resolving
the conflict. W accordingly so direct.
The record may now be pl aced before the
Hon’ bl e the Chief Justice of India."
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2. Inthe first place, we think it appropriate to
have a closer |look at the three decisions referred to
in the above order.

3. In New India Assurance Co. Ltd. v. Shanti Bai and
others [(1995) 2 SCC 539], the facts were that on
3.1.1989 the deceased Laxman Singh, who was sitting on
the top of the bus with the perm ssion of the bus
driver, respondent No. 5, who hit a tree by his rash
and negligent driving. The legal heirs of Laxman Singh
filed claimfor conpensati on amounting to Rs.7, 81, 000/ -
before the Mdtor Accident Clainms Tribunal. The
Tribunal, by its order, awarded conpensation of

Rs. 1, 10,000/ - together with interest and directed the

i nsurance conpany (the appellant before this Court) and
the respondent Nos. 4 and 5, being the owner and driver
of the bus, to pay the same. The appeal filed by the
appel | ant before the H gh Court was dism ssed. The
short question that cane up for consideration before
this Court was whet her the appellant was liable to pay
conpensation to the tune of Rs.1,10,000/- together with
interest thereon in the 1ight of the contention of the
appellant that its liability was limted to Rs. 15, 000/ -

The owner of the bus had taken a conprehensive
i nsurance policy on the estinmated value of the vehicle
at Rs.2,50,000/-. ‘In the schedul e of prem uman
addi ti onal paynment of Rs.600/- in respect of 50
passengers was shown. The appel I'ant - conpany cont ended
that this additional paynent @Rs.12/- per passenger
was to cover its limted liability of 50 passengers
under Section 95 of the Mdtor Vehicles Act, 1939 (for
short "the Act’).

Fol | owi ng the case of National Insurance Co. Ltd.,
New Del hi vs. Jugal Kishore and others [(1988) 1 SCC
626] and referring to the provisions of Section 95 of
the Act, the Court stated thus: -

"These provisions were interpreted by
this Court in the case of Nationa

I nsurance Co. Ltd. v. Jugal Kishore.
This Court observed that even though it
is not permssible to use a vehicle
unless it is covered at |east under an
"act only" policy, it is not

obligatory for the owner of a vehicle to
get it conprehensively insured. In
case, however, it is got conprehensively
i nsured, a higher prenmiumis payabl e
dependi ng on the estimated val ue of the
vehicle. Such insurance entitles the
owner to claimreinbursenment of the
entire anmount of |oss or damage suffered
up to the estimted val ue of the vehicle
cal cul ated according to the rules and
regul ations franed in this behalf. It
has further observed as under: -

" Conpr ehensi ve i nsurance

of the vehicle and paynent of
hi gher premi umon this score,
however, does not mean that
the limt of the liability
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with regard to third party
ri sk becomes unlimted or

hi gher than the statutory
liability fixed under sub-
section (2) of Section 95 of
the Act. For this purpose a
specific agreenent has to be
arrived at between the owner
and the insurance conmpany and
separate prenmi um has to be
pai d on the anount of
[iability undertaken by the
i nsurance conpany in this
behal f."

In the present case, therefore, a

conpr ehensi ve policy which has been

i ssued on the basis of the estinmated

val ue of the vehicle of Rs.2,50,000 does
not automatically result in covering the
liability with regard to third party

ri sk for an anount hi gher than the
statutory limt."

(enphasi s suppl i ed)

The Court went on to say that "The nere fact that the
i nsurance policy is conprehensive policy will not help
the respondents in any manner. As pointed out by this
Court in the case of National Insurance Co. Ltd. v.
Jugal Kishore, conprehensive policy only entitles the
owner to claimreinbursement of the entire amount of

| oss or danmge suffered up to the estimted val ue of
the vehicle. It does not mean that the limt of
l[iability with regard to third party risk becones
unlimted or higher than the statutory liability. For
this purpose, a specific agreenent is necessary which
is absent in the present case.”" In this viewthis
Court allowed the appeal and held that the liability of
the appellant was limted to Rs.15, 000/-.

4. The facts of the case in Anrit Lal Sood and
Anot her vs. Kaushal ya Devi Thapar and others [(1998) 3
SCC 744], were that on 25.8.1970, the Fiat car owned by
the second appellant collided with a goods carrier

The car was being driven by the first appellant, a
brot her of the second appellant. The car was insured
with the fifth respondent. One Kishan Sarup Thapar,
traveling in the car, got injured and was hospitalized
for some time. He made claimfor Rs.1, 25, 000/- as
conpensation before the Mtor Accident Cains Tribunal
The Tribunal awarded Rs. 15, 800/- as conpensation. The
claimant filed an appeal before the Hi gh Court for
enhancenent of conpensation. The insurer (fifth
respondent) filed appeal disputing its liability to
satisfy the claim In clainmnt’s appeal conpensation
was enhanced to Rs.20,800/-. |In the appeal filed by
the i nsurance conpany the | earned Judge held that the
cl ai mant was a gratuitous passenger traveling in the
car and, therefore, the insurance conpany was not
liable. Two Letters Patent appeals were filed one by
the legal representatives of the clainant and anot her
by the driver of the vehicle. The appeal filed by the
driver was dismssed and in the appeal filed by the

| egal representatives of the claimant compensati on was
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i ncreased to Rs.56,000/- by the Division Bench of the
Hi gh Court. The driver and the owner of the car filed
appeals in this Court. The question that cane up for
deci sion before this Court was whether the insurer was
liable to satisfy the claimfor conpensation nmade by a
person traveling gratuitously in the car. |In deciding
this question the Court took the view that the
liability of the insurer in the case depends on the
terms of the contract between the insured and the

i nsurer as evident fromthe policy. Section 94 of the
Mot or Vehicl es Act, 1939 conpels the owner of a notor
vehicle to insure the vehicle in compliance with the
requi renments of Chapter VIIIl of the Act. Section 95 of
the Act provides that a policy of insurance nmust be one
whi ch insures the person against any liability which
may be incurred by himin respect of death or bodily
injury to any person or danage to any property of third
party caused by or arising out of the use of the
vehicle in a public place. The section does not
however require a policy to cover the risk to
passengers who are not carried for hire or reward. The
statutory insurance does not cover injury suffered by
occupants of the vehicle who are not carried for hire
or reward and the insurer cannot be held |iable under
the Act. But that does not prevent an insurer from
entering into a contract of insurance covering a risk
wi der than the mninumrequirenment of the statute
whereby the risk to gratuitous passengers could al so be
covered. In such cases where the policy is not nerely
a statutory policy, the ternms of the policy have to be
considered to determne the liability of the insurer."

The rel evant clauses of the policy are reproduced
i n paragraph 6 of the said judgnent. Cause 1(a) under
Section Il relating to liability of third party reads:-

"1, The Conpany will indemify the
insured in the event of accident caused
by or arising out of the use of the
notor car against all suns including
claimant’ s cost and expenses which the
i nsured shall becone legally liable to
pay in respect of

(a) death of or bodily injury to any
person but except so far as is
necessary to neet the requirements of
Section 95 of the Mdtor Vehicles Act,
1939, the Conpany shall not be l|iable
where such death or injury arises out
of and in the course of the

enpl oyment of such person by the

i nsured."

Looking to this clause the Court in paragraph 8 has
hel d: -

"Thus under Section I1(1)(a) of the
policy the insurer has agreed to
indermi fy the insured against all suns
which the insured shall becone legally
liable to pay in respect of death of or
bodily injury to "any person". The
expression "any person” woul d

undoubt edly include an occupant of the
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car who is gratuitously traveling in the
car. The renmaining part of clause (a)
relates to cases of death or injury
arising out of and in the course of

enpl oyment of such person by the
insured. In such cases the liability of
the insurer is only to the extent
necessary to neet the requirenments of
Section 95 of the Act. Insofar as
gratui tous passengers are concerned
there is no limtation in the policy as
such. Hence under the terms of the
policy, the insurer is liable to satisfy
the award passed in favour of the
claimant. W are unable to agree with
the view expressed by the Hi gh Court in
this case as the terns of the policy are
unarmbi guous. "

Di stingui'shing the judgnent in Pushpabai Purshottam
Udeshi and others vs. Ranjit G nning & pressing Co. (P)
Ltd. and another [(1977) 2 SCC 745], the Court observed
that the said judgnent was based upon the rel evant
clause in the insurance policy, which restricted the
legal liability of 'theinsurer to the statutory

requi renents under Section 95 of the Act and so that
deci sion had no application to the case as the terns of
the policy stated in paragraph 6 of the judgnment were
wi de enough to cover a gratuitous occupant of the
vehicle. The Court also referred to the case of Juga
Ki shore (supra) in which it is held that though it is
not permssible to use a vehicle unlessit is covered
at least under "act only" policy, it is not

obligatory for the owner to get a conprehensive policy
but it is open to the insurer to take a policy covering
a higher risk.

5. Thus, a careful reading of these decisions clearly
shows that the liability of the insurer is limted, as
indicated in Section 95 of the Act, but it is open to
the insured to make payment of additional higher
prem um and get higher risk covered in respect of third
party also. But in the absence of any such clause in
the insurance policy the liability of the insurer
cannot be unlimted in respect of third party and it is
limted only to the statutory liability. This viewhas
been consistently taken in the other decisions of this
Court.

6. In Shanti Bai's case (supra), a bench of three
| ear ned Judges of this Court, follow ng the case of
Jugal Kishore, has held that (i) a conprehensive policy
whi ch has been issued on the basis of the estimated

val ue of the vehicle does not automatically result in
covering the liability with regard to third party risk
for an anobunt higher than the statutory Iimt, (ii)
that even though it is not permissible to use a vehicle
unless it is covered at |east under an "Act only"
policy, it is not obligatory for the owner of a vehicle
to get it conprehensively insured and (iii) that the
limt of liability with regard to third party risk does
not becone unlimted or higher than the statutory
liability in the absence of specific agreenment to make
the insurer’s liability unlimted or higher than the
statutory liability.
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7. On a careful reading and anal ysis of the decision
in Airit Lal Sood (supra), it is clear that the view
taken by the Court is no different. In this decision
al so, the case of Jugal Kishore is referred to. It is
held (i) that the liability of the insurer depends on
the terms of the contract between the insured and the
i nsurer contained in the policy; (ii) there is no
prohi bition for an insured fromentering into a
contract of insurance covering a risk wider than the

m ni mum requi renent of the statute whereby risk to the
gratui tous passenger could also be covered; and (iii)
in such cases where the policy is not nmerely statutory
policy, the terns of the policy have to be considered
to determine the liability of the insurer. Hence, the
Court after noticing the relevant clauses in the
policy, on facts found that under Section Il-1(a) of
the policy, the insurer has agreed to indemify the

i nsured agai nst all sunms which the insured shall becone
legally liable to pay in respect of death of or bodily
injury to "any person". The expression "any person"
woul d undoubtedly include an occupant of the car who is
gratuitously traveling in it. Further, referring to
the case of Pushpabai Purshottam Udeshi (supra), it was
observed that the sai d decision was based upon the

rel evant clause in the insurance policy in that case
which restricted the legal liability of the insurer to
the statutory requirenent under Section 95 of the Act.
As such, that decision had no bearing on Anrit Lal
Sood’' s case as the ternms of the policy were w de enough
to cover a gratuitous occupant of the vehicle. Thus,
it is clear that the specific clause inthe policy
bei ng wi der, covering higher risk, made all the
difference in Anrit Lal Sood' s case as to unlimited or
hi gher liability. The Court decided that case in the
light of the specific clause contained in the policy.
The sai d deci sion cannot be read as | ayi ng down that
even though the liability of the insurance conmpany is
l[imted to the statutory requirenment, an unlinmited or
hi gher liability can be inposed on it. The liability
could be statutory or contractual. A statutory
l[iability cannot be nore than what is required under
the statute itself. However, there is nothing in
Section 95 of the Act prohibiting the parties from
contracting to create unlinmted or higher liability to
cover wider risk. In such an event, the insurer is
bound by the terms of the contract as specified in the
policy inregard to unlimted or higher liability as
the case may be. In the absence of such a termor
clause in the policy, pursuant to the contract of
insurance, a limted statutory liability cannot be
expanded to make it unlimted or higher. |If it is so
done, it ampunts to re-witing the statute or the
contract of insurance which is not perm ssible.

8. In the light of what is stated above, we do not
find any conflict on the question raised in the order
of reference between the decisions of two benches of
three | earned Judges in Shanti Bai and Anrit Lal Sood
af orementi oned and, on the other hand, there is

consi stency on the point that in case of an insurance
policy not taking any higher liability by accepting a
hi gher premium the liability of the insurance conpany
is neither unlimted nor higher than the statutory
l[iability fixed under Section 95(2) of the Act. In
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Amrit Lal Sood s case, the decision in Shanti Bai is
not noticed. However, both these decisions refer to
the case of Jugal Kishore and no contrary viewis
expressed.

9. In New India Assurance Co. Ltd. vs. RamLal & Os.

[ 1988 (supp.) SCC 506] |ooking to the insurance policy
that the appellant had undertaken to i ndemify the
insured to the extent of Rs. 50,000/- only, it was held
that the H gh Court was in error in holding that the
appel l ant was liable to pay the entire amunt of
conpensati on which was nore than Rs. 50, 000/- and that
the liability of the appellant was Iimted to Rs.

50, 000/ .

10. In a recent judgnent in National |nsurance Co.
Ltd. vs. Nathilal & Os: [1999 1 SCC 552], this Court,
foll owing the case of Jugal Kishore aforenentioned,
held that 'in view of the fact that no extra prem um was
paid towards unlimted liability as could be seen from
the policy produced, the lLiability of the insurance
conpany was limted to Rs. 15,000/-. The Court set
aside the award of the Tribunal and affirned by the

H gh Court.

11. In the premise, we hold that the view expressed by
the bench of three | earned Judges in the case of Shanti
Bai is correct and answer the question set out in the
order of reference inthe begi nning as under: -

In the case of insurance conpany not taking any
hi gher liability by accepting a higher prem um for
paynment of conpensation to a third party, the insurer
woul d be liable to the extent |inmited under Section
95(2) of the Act and woul d not be liableto pay the
entire anount.

12. In these appeal s presently before us, the judgnment
and order of Del hi Hi gh Court are under chall enge. The
deceased was riding the pillion seat of a two-wheeler

when it net with a truck insured by the appellant. On
the cl ai mants approachi ng the Mtor Acci dent C ains
Tribunal, it awarded a sum of Rs.1, 03, 360/- as
conpensation and held that the liability of the

appel lant was linmted to Rs.50,000/- and the bal ance
anount was recoverable fromthe driver and owner of the
truck jointly and severally. The truck owner (the
respondent no. 4) preferred an appeal to the High
Court. The H gh Court held that the liability of the
appel l ant was unlimted as the vehicle was
conprehensively insured. The H gh Court also all owed
cross-obj ections preferred by the clai mant s/ Respondent's
Nos. 1 to 3 solely against the appellant under Order
XLl Rule 22 CPC for the full pecuniary liability to be
pl aced upon the insurer while enhancing the amunt of
conpensation fromRs.1,03,360/- to Rs.3,60,000/- with
interest @15% per annum fromthe date of application.
Hence, these two appeals are brought by the appellant,
aggri eved by the judgnent and order of the H gh Court.
The subm ssions were made before us by the | earned
counsel for the parties in support of the respective
contentions citing the decisions aforenentioned as to
the extent of liability of the appellant to pay the
amount of conpensation to Respondents 1 to 3.

It is not in dispute fromthe adnmtted copy of the

i nsurance policy produced before the Court that the
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liability of the appellant is limted to Rs.50,000/- in
regard to the claimin question. The relevant clause
inthe policy relating to limts of liability reads:-

Limts of Liability: Limt of the amount of the
Conpany’s liability under Section Il-1(i) in respect

of any one accident. - Rs. 50, 000/ -
Limt of the anmount of the Conpany’s liability under
Section II-1(ii) in respect of any claimor series of
claims arising out of one event - Rs. 50, 000/ -

It is also not the case that any additional or higher
prem umwas paid to cover unlimted or higher liability
than the statutory liability fixed as found in the term
of the policy extracted above. |In the Iight of the | aw
stated above, it necessarily follows that the liability
of the appellant is limted to Rs.50,000/-, as was
rightly held by the Tribunal. The H gh Court commtted
an error i'n taking the contrary view that the liability
of the appellant was unlimted nerely on the ground
that the insured had taken a conprehensive policy. In
Shanti Bai’'s case, this Court has clearly expressed the
opi nion that a conprehensive policy issued on the basis
of the estimated value of the vehicle does not
automatically result in covering the liability with
regard to third party risk for an anmount hi gher than
the statutory limt in the absence of “specific
agreenment and paynent of separate premiumto cover
third party risk for an anmount higher than the
statutory limt. This position i's accepted in Anrit

Lal Sood's case as well though no reference is nade to
this case. As already stated above, inAmit La

Sood’ s case, the Court found an express termin the
policy for covering wider risk and to neet the higher
l[iability unlike in the case of Shanti  Bai. Therefore,
the High Court was not right in holding that the
liability of the appellant insurance-conpany was
unlimted nerely on the ground that the vehicle in
guestion, i.e., the truck, was covered by a

conpr ehensi ve i nsurance policy.

13. In the circunstances, we hold that the liability
of the appellant insurance-conpany is limted to Rs.
50,000/-, as held by the Tribunal. 1In the view we have

taken, it is unnecessary to go into the question
relating to either maintainability of cross-objections
bef ore the Hi gh Court agai nst the appellant alone or as
to the enhancenent of conpensation when the owner and
driver have not filed appeal against the inpugned

j udgrent .

14. The appeal s are, therefore, allowed to the extent
of limting the liability of the appellant insurance-
conpany to Rs.50,000/-, making it clear that it does

not affect in any manner the liability of the
respondents 4 and 5 (the truck owner and the driver) to
pay the full anount of the award. The judgrment and

order of the H gh Court under challenge in these

appeal s shall stand nodified accordingly. Parties to
bear their respective costs.




