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CASE NO. :
Appeal (civil) 1120 of 2006

PETI TI ONER
State of Karnataka & Qthers

RESPONDENT:
Bal aji Computers & Qthers

DATE OF JUDGVENT: 07/12/2006

BENCH

ASHOK BHAN & DALVEER BHANDAR
JUDGVENT:

JUDGMENT

W TH

ClVIL APPEAL NO. 1835 COF 2006.

The Assi stant Conmm ssi oner of Conmerci al
Taxes & Ot hers ... Appellants

Ver sus

Ms Intent Conmpu System & Anot her ... Respondents

Dal veer Bhandari, J.

These appeal s are directed agai nst the judgnents of

the Division Bench of the Hi gh Court of Karnataka at
Bangal ore dated 1.9.2005 passed in Wit Appeal No.

1931 of 2005 and dated 24.10.2005 passed in Wit

Appeal No. 2383 of 2005.

The controversy in both these appeals is identical
therefore, both the appeals are di sposed of by comon
order. For the sake of convenience, we are referring'to
the facts of G vil Appeal No.1120 of 2006.

The respondents are regi stered as deal ers under the
provi si ons of the Karnataka Sal es Tax Act, 1957
(hereinafter referred to as "the KST Act").

Under Section 6-B of the KST Act, turnover tax is
i nposed. Section 6-B reads as under: -

"Section 6-B. Levy of Turnover Tax \026 (1)
Every regi stered deal er and every dealer who is
liable to get hinself registered under sub-
sections (1) and (2) of Section 10 whose total
turnover in a year is not |less than the
turnovers specified in the said sub-sections
whet her or not the whole or any portion of

such turnover is liable to tax under any
provisions of this Act, shall be liable to pay
t ax.

XXX XXX XXX

Under Section 8-A of the KST Act, the State
CGovernment has given exenption of the tax. Section 8-A
reads as under: -

"Section 8-A Power of State Governnent
to notify exenptions and reductions of tax
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\026 (1) The State Governnent nmmy, by
notification, nmake an exenption, or reduction
inrate, in respect of any tax payabl e under
this Act.

X X X

In pursuance to Section 8-A the Governnent of

Kar nat aka i ssued notification dated 31.3.2001. The said
Notification reads as under: -

"Sl. No. 834

NOTI FI CATI ON

No. FD 97 CSL 2001(7), No.660, dated
31. 03. 2001

Kar nat aka Gazette, 'Extraordi nary, dated
31. 03. 2001

In exerci'se of the powers conferred by
Section 8-A of the Karnataka Sales Tax Act,
1957 (Karnataka Act 25 of 1957), the
CGovernrent of Karnat aka hereby exenpts

with effect fromthe First day of April, 2001,
the turnover tax payabl'e by a deal er under
Section 6-B of the said Act on the turnovers
relating to the foll owi ng goods, nanely

[ Exenmpti on has been given to 32 itens. Itens
8 and 9 relate to conputers. W are
reproduci ng both these itens. W are in fact
concerned with item9 only]

8. Conput er software; works contract of
progranmm ng and providi ng of conputer
software; and | easi ng of conputer

sof t war e.

9. Conput ers, conputer peripherals,
conput er consumabl es and comput er
cleaning kits falling under Serial Number
20 of Part 'C of Second Schedul e.”

The itens indicated at Serial No. 20 of Part 'C of the
Second Schedul e of the KST Act read as under
"From 01.04.1989 to 31.03. 1996

20. Conput ers, mcro-computers, conputer
peri pherals and parts and accessories
t her eof .

From 01. 04. 1996 to 31.03.1998, Entry reads
t hus: -

20. (i) Conput ers, m cro-conputers,

m cro processors, conputer peripherals

and parts and accessories thereof;

(ii) Conput er stationery

From 01. 04. 1998, the entry reads thus:-

20 (1) Conmputers of all kinds nanely \026

main frame, mni, personal, mcro
conputers and the like and their parts
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(ii) Peripherals, that is to say \026

(a) Al kinds of printers and their
parts, namely \026

Dot matrix, ink jet, laser, line, Line
matrix and the like

(b) Term nal s, scanners, multi Media
kits, plotters, nodem and their
parts."

It would be relevant to nention that the

Conmi ssi oner of Commerci al Taxes, Karnataka issued a
clarification dated 15.12.2004 clarifying that parts of
conput er and parts of conputer peripherals were not
liable to paynent of turnover tax by virtue of exenption
notifications issued under Section 8-A of the KST Act.
This clarification issued under Section 3-A(2) of the KST
Act was wi thdrawn by the Conmissioner of Comrerci al
Taxes, Karnataka on 23.12.2004 which reads as under

" PROCEEDI NGS OF THE COWVM SSI ONER OF

COMVERCI AL TAXES ( KARNATAKA) ,

BANGALORE UNDER SECTI/ON 3A(2) OF

KARNATAKA SALES TAX ACT, 1957

Sub: KST Act, 1957 \026 C arification under
Section 3A(2) \026 regardi ng RST on "computer
parts".

Ref. : 1) Application dated 26.11. 2004 of the
Vi ce President, Association for

I nformati on Technol ogy, 15/13

Fl oor, Di ckenson Road, Bangal ore

2) This of fice Proceedi ngs vide
No. CLR. CR 157/ 04- 05, dated
15.12. 2004.

In the application cited above, the respondents
associ ati on has sought clarification on
turnover tax applicable to conputer parts.

The matter was examined with reference to
Section 3-A(2) of the Karnataka Sal es Tax Act,
1957 whi ch enpowers the Conmi ssioner of
Commercial Taxes to clarify with regard to rate
of tax payabl e under the Act, if he considers it
necessary or expedient so to do for the

pur pose of mmintaining uniformty in the work
of assessnents and coll ection of revenue. It
was considered that the clarification as sought
by the petitioner association was within the
scope of the aforesaid provision and
accordingly a clarification was issued.

However, the matter has now come up for
reconsideration in view of the interpretation of
the Government Notification No. FD 54 CSL
2002(4) dated 30.03.2002 as given to it by the
Accountant General. There is now, therefore a
need to re-exanmine in greater detail the natter
with regard to applicability of the said
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notification to conputer parts.
Hence, the follow ng

CLARI FI CATION NO. CLR CR 157/ 04-05,
DATED 23.12. 2004

For the reasons as detailed out in the
Preanble, the clarification issued on
15.12.2004 and referred to at (2) above is
her eby wi t hdr awn.

Sd/ -
(Ashok Kumar Sharnma)
Commi ssi oner of Commrercial Taxes

Copy to:

The Vi ce President, Association for |nformation
Technol ogy, 15/ 13 Fl oor, Di ckenson Road,
Bangal ore."

The Conmi ssioner -of Commercial Taxes, Karnataka
exerci sing the powers under Section 3-A of the KST Act
i ssued anot her circular No.15/2004-05 dated 31.12. 2004
directing the Assessing Authorities, Revisiona
Aut horities, Joint Conm ssioners, Inspecting Authorities,
Audit Authorities etc., to |levy turnover tax on parts of
conputer and parts of conputer peripherals. ~The
Assessing Authorities exercising the powers under
Section 12-A of KST Act issued proposition notices to the
deal ers proposing to |l evy turnover tax on parts of
conputer and parts of conputer peripherals for the
rel evant assessnment years concerned.

The respondents chal |l enged the notices issued hy
the authorities in pursuance of the said notification
dated 31.12.2004 under Section 12-A of the KST Act in
Wit Petition nunbers 5158-5161/2005 as arbitrary and
opposed to Article 14 of the Constitution of India and
sought for issuance of a declaration that the Crcular
No. 15/ 04- 05 dated 31.12.2004 issued by the
Comm ssi oner of Commercial Taxes in the State of
Kar nat aka as being contrary to law, arbitrary, ultra virus
the Notifications dated 18.7.2000, 31.3.2001 and
30. 3.2002 and al so sought for a direction that turnover
tax are exenpted on the sales of parts of computer and
parts of conputer peripherals as per the said
Governnment notifications issued under Section 8-A of the
KST Act.

The respondents filed Wit Petition nunbers 5158-
5161 of 2005 before the | earned Single Judge of the
Kar nat aka Hi gh Court who vide order dated 10.2.2005
di smssed the wit petition as not maintainable since the
deal ers had not exhausted the alternate renedy avail abl e
to themunder the Statute before filing wit petitions
under Article 226 of the Constitution

The respondents aggri eved by the order of the

| earned Single Judge filed a Wit Appeal No. 1931 of 2005
before the Division Bench of the Karnataka H gh Court.

In the nmeantine, during the pendency of the wit appeal,
re-assessnment orders were passed by the Assessing
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Aut hority confirm ng the levy of turnover tax on parts of
conputer and parts of computer peripherals. The

Di vi sion Bench in the inpugned judgnent has held that
parts of computer and parts of conputer peripherals are
to be treated as conputers and conputer peripherals
falling under Entry-20 of part 'C' of the Second Schedul e
of the Karnataka Sales Tax Act by legal fiction and are
exenpted fromlevy of turnover tax payable under Section
6-B of the KST Act. The Division Bench quashed the
circular instructions issued by the Conm ssioner of
Conmer ci al Taxes of Karnataka dated 31.12.2004.

The Divi sion Bench adjudi cated several questions of
law in the inmpugned judgnment, but we are confining our
judgrment to the main controversy in the case regarding
liability of the respondents to pay the turnover tax on
parts of conputer and conputer peripherals.

The respondent s- assessees submitted before the
Di vi sion ‘Bench that parts of conputer and conputer
peri pherals were exenpted from paynent of turnover tax
by a deal er under Section 6-Bof the KST Act. The High
Court did not accede to the submi ssion of the appellants
that the respondents were not exenpted from paynent of
turnover tax for several reasons.
(1) The definition of 'computer’ and
"Peripherals’ withinits fold, by neans of alega
fiction, enbraces parts of Conputer and
Conput er peri pheral s.

(2) Part 'C of the Second Schedul e of the Act
sets out various itens of goods in respect of

whi ch single point tax is leviable on'the first or
earliest of successive dealers in the State

under Section 5(3)(a) of the Act-: The Schedul e
has been further bifurcated into several parts.
Under SI. No. 20 of Part 'C of the Second
Schedul e of the Act, conputers, peripherals,
conputer cleaning kits, conmputer software are

the itenms provided in respect of which tax is

| evi abl e under Section 5(3) of the Act. In other
words, the Legislature intended to | evy sales

tax under Section 5(3) of the Act in respect of
various types of conputers, conputer

peri pheral s, conputer consumabl es, conputer
cleaning kits and computer software

Section 6-B of the Act provides for |evy of turnover
tax on every registered deal er and every dealer who is
liable to get hinmself registered under Sections (1) and (2)
of Section 10. SlI. No. 20(i) refers to various types of
conputers in respect of which tax is leviable. After the
words ' Computers of all kinds', the word "nanely’ is used
setting out the various types of conputers |ike main
frane, mni, personal, mcro conputers and the |like. The
words "and the like' are indicative of the fact that various
types of conputers, simlar to main frane, mni, persona
and m cro conputers have been exenpted from paynent
of tax under Section 8A of the KST Act. Inmediately after
the description of various types of computers, the words
"and the like' and the words "and their parts’ are referred
to. The question was whether the words 'and their parts’
following the words "and the Iike' were to be read
conjunctively as contended by the respondents or
di sjunctively as contended by the appellants and shoul d
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they be excluded fromthe definition of conputer? It is
not proper to read the words 'and their parts’

di sjunctively. The legislative intention becones clear
when these words are read conjunctively. On proper
construction of the Statute, it would be reasonable to
take the view, by legal fiction that the |egislature,
for the purposes of Ilevy of tax under the KST
Act wanted parts of conputer also to be treated as
conputers. Similarly, when the appellants in exercise of
its powers under Section 8-A of the KST Act exenpted
conputers from paynment of tax, the parts of conputer

are al so exenpt from paynent of tax.

The conputers are produced by assenbling various

parts or configuration. Therefore, for the purpose of |evy
of turnover tax, if the legislature, by means of legal fiction
or definition, intended to treat the parts of computer as
conputers, in that context the words "and their parts’
occurring /i mediately after specific reference to '"main

frane, mni, personal micro conputers and the like

shoul d be understood that the parts of computers were

al so treated as conputers by legislative intendnment.

For proper construction, we deemit necessary to
explain how the word ' nanely’ has been described in
various dictionaries.

In Black’s Law Dictionary, Fifth Edition, the word
"nanely’ has been stated as "a difference, in grammtica
sense, in strictness exists between the words nanely and

including. Nanely inports interpretation, i.e., indicates
what is included in the previous term but including
imports addition, i.e., indicates sonething not included"

In Webster’s Encycl opedic Unabridged Dictionary of
the English Language, the word 'nanely’ has been stated
as 'that is to say, explicitly, specifically to wit; on item of
| egi sl ation, nanely, certain bail."

In Chanbers 21st Century Dictionary the word
"namel y’ has been stated as "used to introduce an
expansi on or explanation of what has just been
nmenti oned".

In Wrld Book Dictionary, the word 'namely’  has

been stated as 'that is to say to wit'. Therefore, the word
"namely’, ordinarily inports of what is conprisedin the
preceding clause; and it ordinarily serves of equating

what follows with the clause described before.

This Court in State of Bonbay v. Bonbay

Educati on Society reported in AIR 1954 SC 561, had an
occasi on to exani ne the meaning of the words "that is to
say’ whi ch have been described as ’'explanatory or
illustrative words and not words either of anplification or
limtation’

In this case, while considering what is the neaning

that is required to be given to the word 'nanely’ enpl oyed
in the circular issued by the State of Bonbay directing
that no prinary or secondary school shall fromthe date

of the order, admit to a class where English is used as a
medi um of instruction any pupil other than a pupi

bel onging to a section of citizens the | anguage of which is
English wherein it is explained by stating 'nanely’ Angl o-
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Indians and citizens of non-Asiatic descent has observed
that ordinarily the word 'nanmely’ inports enuneration of
what is conprised in the preceding clause and it
ordinarily serves the purpose of equating what follows
with the clause described before. Further, the word
"namel y’ has al so been explained in the said decision and
also in the Oxford English Dictionary as 'that is to say’.
In this connection, it is useful to refer to the observation
nmade by the Court in paragraph 12 of the judgnent

whi ch reads as under

"12. Re(1): As already indicated Barnes High

School is a recogni zed Angl o-1ndi an Schoo

whi ch has all along been inparting education

through the nedi um of English. 1t receives aid

out of State funds. The daughter of Mjor

Pinto and the son of Dr. CGujar are citizens of

I ndia and they claim admi ssion to Barnes High

School /in exercise of the fundanental right

said to have been guaranteed to them by

Article 29(2) of the Constitution. The Schoo

has declined to adnit either of themin view of

the circular order of the State of Bonbay. The

provi sions of the circul ar order, issued by the

State of Bonbay on the 6th January, 1954,

have al ready been summari zed above."

The operative portion of the order, set forthin Cause 5
thereof, clearly forbids all primry or secondary school s,
where English is used as a nedium of instruction to

admt to any class any pupil other than a pupil belonging
to a section of citizens, the | anguage of which is English
namel y Angl o-1ndians and citizens of Non-Asiatic

descent. The learned Attorney General contended that

this clause did not limt admission only to Anglo-Indians
and citizens of non-Asiatic descent, but permtted

adm ssion of pupils belonging to any other section of
citizens the | anguage of which is English.

The | earned counsel for the respondents pointed out
that one of the neanings of the word "nanely’, as given in
the Oxford English Dictionary, Volume VII P.16 is "that is
to say’ and he then referred to the decision of the Federa
Court in Bhola Prasad v. Enperor reported in AIR 1942
FC 17, where it was stated that the words 'that is to say’
were explanatory or illustrative words and not words
either of anplification or limtation. It should, however,
be remenbered that those observations were nmade in
connection with one of the Legislative heads nanely
Entry No. 31 of the Provincial Legislative List. The
fundanental proposition enunciated in the case of The
Queen v. Burah reported in (1878) 3 AC 889 (B) was that
the Indian Legislatures within their own sphere had
pl enary powers of |egislation as |arge and of the sane
nature as those of Parliament itself.

In that view of the matter, every Entry in the
| egislative list had to be given the w dest connotation and
it was in that context that the words "that is to say’ relied
upon by the learned Attorney General were interpreted in
that way by the Federal Court. To do otherw se woul d
have been to cut down the generality of the |egislative
head itself. The sane reason cannot apply to the
construction of the Government Order in the present
case for the consideration that applied in the case before
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the Federal Court had no application. Odinarily, the
word 'nanely’ inmports enuneration of what is conprised
in the preceding clause. In other words, it ordinarily
serves the purpose of equating what follows with clause
descri bed before.

In Stroud’s Judicial Dictionary (4th Edition, Volune
5), it is observed that the words "that is to say’ are
enpl oyed and to nake clear and fix the nmeaning of what
is to be explained or defined; and such words are not
used, as a rule, to anplify a meaning while renoving a
possi bl e doubt for which purpose the word ’includes’ is
general | y enpl oyed.

In Stroud’' s Judicial Dictionary (4th Edition, Volune
5, at page 2753), it is observed:
"THAT IS TO SAY \026 (1) "That is to say" is the
commencenent of an ancillary cl ause which
expl ai ns the neani ng of the principal clause.
It has the followi ng properties: (1) it nust not
be contrary to the principal clause; (2) it nust
neither increase nor dimnish it; (3) but where
the principal clause i's general in terms it may
restrict it."

The quotation, given above, from Stroud s Judicia
Di ctionary shows that, ordinarily, the expression 'That is
to say’ is enployed to nmake clear and fix the meaning of
what is to be explained or defined. Such words are not
used, as a rule, to anplify a nmeaning while renmoving a
possi bl e doubt for which purpose the word 'includes’ is
general |y enpl oyed.

In view of the ratio of various judgnments and on
plain construction of the Statute, it is clear that parts of
conputer, by legal fiction, need to be treated as
conputers under SI. No. 20(i) of Part 'C of the Second
Schedul e of the Act. \When parts of conputer and
conput er peripherals are treated as conputers-and
conput er peripherals, there cannot be any doubt that
parts of conputer and conputer peripherals are not to be
treated as conputer and conputer peripherals, whether
in the light of the |anguage enpl oyed in the exenption
Notifications referred to in the precedi ng paragraphs of
the judgnent are parts of computer and computer
peri pherals are al so exenpted fromlevy of turnover tax.

The readi ng of exenption Notifications, in that

context, nmakes it clear that it intended to give exenption
to all the items of computers and their parts. This is
clear fromthe fact that the Notifications grant exenption
to conputers, conputer peripherals, computer

consumabl es and computer cleaning kits falling under S|

No. 20 of Part 'C of the Second Schedul e of the Act.

The sane is the | anguage enployed in the Notifications.
The exenption notifications intended to exempt all the
items referred to in SI. No. 20 of Part 'C of the Second
Schedul e and the intention was not to grant exenption

for all itenms referred to in SI. No. 20 of Part 'C of the
Second Schedul e of the Act. The Court observed that if

the Governnent intended to exclude parts of computer

and computer peripherals, the same woul d have been

made cl ear by stating conmputers and computer

peri pherals falling under SI. No. 20 of Part 'C of the
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Second Schedul e. The construction of the Statute and

the intention of the franers of the Legislature also lead to
a clear conclusion that parts of the conmputer and

conputers peripherals are al so exenpted fromthe | evy of
turnover tax.

In Krishi U padan Mandi Samiti, Kanpur v.

Ganga Dal MII and Co. [(1984) 4 SCC 516], the

guestion that canme up for consideration before this Court
was whet her | egune, whole grain, when notified as a
"specified agricultural produce’ within the neaning of the
expression of Section 2(t) of the U P. Krishi U padan
Mandi Adhi ni yam Act, 1964 woul d al so conprehend its

split folds of parts, comrercially called "dal’ so as to
enabl e the Market Conmittee to | evy narket fee under
Section 17 of the Mandi Adhiniyuam Act on the
transaction of sale of 'dal’ of |legumes specified in the
schedul e to the Mandi ~Adhi miyam Act. The Court, on

consi derati on-of the definition of 'agriculture produce’
took the view that it would nean not only those itens of
produce of agriculture as specified in the schedule, but
will also include the adm xture of two or nmore of such
items as also any such itens in its processed form

In Prestige Engineering (India) Ltd v. Collector of
Central Excise, Meerut [(1994) 6 SCC 465], the question
that came up for consideration beforethis Court was, as
to what is the true neaning and purport of Notification
i ssued by the Central Governnent under Rule 8(1) of the
Central Excise Rules, 1944 which exenpted the goods
falling under Item 68 of the First Schedule to the Centra
Exci ses and Salt Act, 1944 manufactured in a factory as
a job work from exenption of duty of excise |eviable
thereon as is in excess of the duty cal culated on the basis
of the amount charged for the job work: Wile
consi dering the said question, after referring to the
cl eavage of opinion expressed by various H gh Courts and
various benches of Custons, Excise and Gold Appellate
Tribunal, this Court held that once an expression is
defined in the Act, that expression wherever it occurs in
the Act, Rules or Notifications issued thereunder, should
be understood in the sane sense.

In the case of Steel Authority of India Ltd. v.
Col l ector of Central Excise, Bol pur, West Benga
reported in (1997) 10 SCC 335, this Court took the view,
whi | e considering the question as to what is the meaning
that is required to be given to the exenption notification
i ssued under Rule 8(1) of the Central Excise Rules, 1944
by the Central Governnent exenpting |evy of excise duty
in respect of "tar", falling under Item 11(5) of the First
Schedul e to the Central Excises and Salt Act, 1944, that
the meaning of "tar" has to be gathered fromthe tariff
description given in Clause 5 of Tariff Item No. 11 and,
therefore, "tar" will include everything which has been
included in the extended definition. It is useful to refer to
the observations nade at paragraph 4 of the judgnent,
whi ch read as under:
"4. The Exenption Notification exenpts "tar"
falling under Item 11 of the First Schedule to
the Central Excises and Salt Act, 1944. The
neani ng of "tar" has to be gathered fromthe
Tariff description given in clause (2) of Tariff
[tem 11. An inclusive definition has been
given to "tar" which includes "partially
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distilled tars and blends of pitch will creosote
oils or with other coal tar distillation

product s". Therefore, "tar" wll include
everyt hing whi ch has been included in the

ext ended definition. Havi ng regard to the
wordi ng of the notification and wordi ng of the
Tariff Item 11, we have no doubt that the
product of the assessee (PCM qualifies for

the benefit of the exenption notification."

The principle enunciated by this Court in the
decisions referred to above, it is clear that the |anguage
enpl oyed in the exenption Notifications and itens in
respect of which exenption had been given, had to be
understood in the context in which exenption
Notifications caneto beissued. |In case there is any
doubt that if the | anguage enpl oyed in exenption
Notification admts of two views and is not clear and
anmbi guous, the Division Bench in the inpugned
j udgrment aptly observed, the view which is beneficial to
the assessee, will have to be taken

In the case of Poul ose & Mathen v. Coll ector of

Central Excise reported in (1997) 3 SCC 50, wherein

this Court has taken the view that where two opinions
are possible, the assessee should be given the benefit of
doubt, and that opinion which is in his favour should be

given effect to. It is useful to refer to the observation
made at paragraph 15 of the judgnent, which reads as
under :

"One aspect deserves to be noticed in
this context. The earlier Tariff Advice No. 83
of 1981 on the basis of which Trade Notice
No. 220 1981 was issued by the Coll ector of
Central Excise and Custons is binding on
the departnment. It should be given effect to.
There is no material on record to show that
this has been rescinded or departed from
and even so, to what extent. Even assum ng
that the later Tariff Advice No. 6 of 1985 has
taken a different view - about which thereis
no positive material 1026 the facts point out that
the concerned departrment itself was having
consi derabl e doubts about the matter. The
position was not free fromthe doubt. It was
far fromclear. |In such a case, where two
opi nions are possible, the assessee should be
given the benefit of doubt and that opinion
which is in its favour should be given effect
to."

In the instant case, conputer, conputer
peri pheral s, conputer consunabl es, conputer cleaning
kits and conputer software are exenpted from |l evy of
turnover tax. Under these circunstances, even
assum ng for the sake of argument that the exenption
Notifications and circulars do not clearly specify as to
whet her they are exenpted fromturnover tax, it is not
possible to take the view in the background in which
exenption Notifications came to be issued that the State
woul d have picked up only conmputer parts and parts of
conput er peripherals for |evy of tax. Qovi ously, the
intention of the State in granting exenption is to pronote
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I nformati on Technol ogy industry in the State by
attracting a | arge nunber of investors into the State and
setting up of Information Technol ogy industries and
provide job opportunities to a | arge nunber of youth as
aptly observed in the inpugned judgrment. Wen that

bei ng the object of exenption Notifications issued under
Section 8-A of the Act and various itens referred to in Sl
No. 20 of Part 'C of the Second Schedul e have been
granted exenption even if it is assuned that the things
are not made clear in the exenption Notifications, it is
fair and reasonable to place the construction which is
beneficial to the assessee by exenpting |l evy of tax on
parts of conputer and conputer peripherals.

In the instant case, ‘all the Assessing Authorities
except one have taken the view ever since the year 1997-
98 that parts of conputer and computer peripherals are
exenpted fromlevy of tax. Further, the revisiona
aut horiti es have also not exercised the suo noto power
conferred on them under Sections 21 and 22-A(2) of the
Act thereby inpliedly approving the decisions of the
Assessing Authorities. -All these indicate that the
Assessi ng/ Revi si onal Authorities and the Comm ssi oner
till the objection was raised by the Deputy Accountant
General , have understood that the Notification exenpted
parts of conputer and conputer peripherals fromlevy of
turnover tax under Section 6-B of the Act. The
Commi ssi oner also, in the Grcular Annexure-H, filed in
the High Court, has clarified that parts of conputer and
conput er peripherals are exenpted fromlevy of turnover
tax under Section 6-B of the Act. The contenporaneous
interpretation placed by the Assessing Authorities and
also the clarification issued by the Conm ssioner
supports the view taken by the Court that parts of
conput er and conputer peripherals are exenpted from
| evy of turnover tax.

This Court in the case of K. P. Varghese v. |ncone
Tax O ficer, Ernakulam reported in (1981) 4 SCC 173,
whi | e considering the binding nature on the circul ars
i ssued by the Central Board of Direct Taxes on the
department, has al so observed that the Rule of
construction by reference to contenporanea expositio i's
a well established rule for interpreting a statute by
reference to exposition it has received from contenporary
authorities, though it nust give way where a language of

the statute is plain and unanbi guous. It is useful to
refer to the observati on made by the Court, which reads
as under:

"These two circulars of the Centra

Board of Direct Taxes are, as we shal
presently point out, binding on the Tax
Department in admnistering or executing

the provision enacted in sub-section (2), but
quite apart fromtheir binding character, they
are clearly in the nature of contenporanea
expositio furnishing legitimte aid in the
construction of sub-section (2). The rule of
construction by reference to contenporanea
expositio is a well established rule for
interpreting a statute by reference to the
exposition it has received from contenporary
authority, though it nust give way where the
| anguage of the statute is plain and

unanbi guous. This rul e has been succinctly
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and felicitously expressed in Crawford on
Statutory Construction (1940 Edn.) where it
is stated in paragraph 219 that
"adm ni strative construction

(i.e. contenporaneous construction

pl aced by adm nistrative or

executive officers charged with

executing a statute) generally

shoul d be clearly wong before it is
overturned; such a construction

commonly referred to as practica
construction, although non-

controlling, is nevertheless entitled

to considerable weight; it is highly

per suasi ve. "

The validity of this rule was also
recogni.zed i n Bal eshwar Bagarti v.
Bhagirathi’ Dass ILR 35 Cal. 701 where
Mookerjee, J. stated the rule in these terns:
It is a well-settled principle of
interpretation that courts in

construing a statute will give much

wei ght to the interpretation put

upon it, at the tine of its enactnent

and since, by those whose duty it

has been to construe, execute and

apply it.

and this statenment of the rule was quoted
wi th approval by this Court in Deshbandhu
GQuptu & Co. v. Del hi Stock Exchange
Association Ltd. [(1979) 4 SCC 565]. It -is
clear fromthese two circulars that the
Central Board of Direct Taxes, which is the
hi ghest authority entrusted withthe
execution of the provisions of the Act,
under st ood sub-section (2) as limted to
cases where the consideration for the
transfer has been understated by the
assessee and this must be regarded as a
strong circunstance supporting the
constructi on which we are placing on that
sub-section."

Further, in the case of Bangal ore Wod | ndustries
v. Asst. Conmi ssioner of Commrercial Taxes
(Assessnent), Hassan & Another reported in (1994) 92
STC 603 (Kar), the Division Bench of the H gh Court,
after referring to the observations nade by this Court in
the case of K. P. Varghese (supra), has observed that
"the understanding of law at the earliest point of time of
its enactnment cannot be ignored.” What applies to the
statute, the Division Bench was of the view, nust be
applied to the contents of the circular also.

It may be relevant to mention that all the assessing
authorities in the State excepting one, fromthe years
1997-98 had taken the view that till the issuance of
Circul ar dated 31st Decenber, 2004, parts of computer
and computer peripherals were exenpted fromlevy of
turnover tax under Section 6-B of the Act.

The appeal s of the appellants are devoid of any
nmerit because of the foll owi ng reasons:
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1. In the inpugned judgnent, the Division
Bench of the High Court was justified in
observing that the parts of conputer by

enpl oying legal fiction need to be treated

as computer under Sr. No.20(i) of the Part

'C of the Second Schedul e of the Act;

2. The conputer itself is produced by
assenbling various parts or

configuration. Wen the |egislature

i ntended to exenpt the conputer then by
enploying the legal fiction it would be
appropriate to hold that parts of

conputer and its peripheral are also
exenpted from paynent of tax;

3. The | anguage enployed in the exenption
notifications and itens in respect of

whi ch exenption was granted had to be

under stood in the context in-which
exenption-notifications were issued,

4. The Rule of Construction by reference to
cont enpor anea expositio i's a well

established rule for interpreting a statute

by reference to the exposition it has

recei ved from contenporary authorities.

When | anguage of the statute is plain and

unanbi guous, the method of

cont enpor anea expositio need not be

enpl oyed;

5. It is well settled that even if it is assumed
that the things are not nade cl ear -and

explicit in the exenption notifications, it

is proper and reasonable to place the

construction which is beneficial to the

assessee by exenpting levy of tax on

parts of conputer and conputer

peri pheral s;

6. It is our duty and obligation to properly
conprehend legislative intention while
constructing the Statute. In the instant

case, conputer, conputer peripherals,
conput er consumabl es, comput er

cl eaning kit and computer software are
exenpted fromthe levy of tax. To reach
the conclusion that the State intended
only conputer parts and conputer

peri pherals for levy of tax would not be
proper in this background; and

7. Plain construction of the statute leads to
a clear conclusion that the |egislature

i ntended to exenpt conputer and parts

of computer and conputer peripherals

fromlevy of turnover tax.

We have carefully considered the rival subm ssions

and deci ded cases. In our considered view, no
interference is called for in the well reasoned inpugned
j udgrment of the High Court. Consequently, the appeals

filed by the State are dism ssed being devoid of any nerit.
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In the facts and circunstances of the case, we direct
the parties to bear their own respective costs.




