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This is an appeal at the instance of the defendant/
appel l ant - fromthe judgnment of the High Court of
Judi cature at Madras passed in a second appeal whereby
the concurrent judgnents of the courts bel ow were set
aside and the suit for injunction filed by the
plaintiff/respondent in respect of the ‘C schedule
property of a partition deed dated 9th Decenber, 1949
(hereinafter referred to as the "suit property") executed by
one Mani ckam Anmal ,. wi dow of Nar ayanswani
Mudal i ar, who was the original owner of the suit
property, and Thail ammal, his w dowed daughter-in-I|aw,
was decr eed.

The case nade out by the plaintiff/respondent in
the courts below may briefly be stated as foll ows: -

By the partition deed, as noted hereinabove, the

suit property was set apart for performng charities
relating to performance of guru puja every year at Sri
Kunbeswara Swany Tenpl e at Kurinjipadi Kuppam

village in the State of Tami| Nadu. - The partition deed

al so contained a clause that incone fromthe suit

property shall be spent for the aforesaid charity. One
Adhananozhi Mudliar, son of Verappa Midliar, was
appointed the trustee of the suit property. The said deed
al so contained that after the death of Adhananozhi
Mudl i ar, his descendants would continue to be in
possession of the suit property and performthe charities.
As per the pedigree filed by the counsel for thel appellant
the plaintiff/respondent is the grandson of the original
owner and the defendant/appellant is the great-grandson

of the brother of the deceased trustee’'s grandfather. ' The
trustee, Adhanmanozhi Mudliar, put Mnickasan, father

of the defendant/appellant into possession of the suit
property, as he was unable to performhis duties as
trustee. The said Mani ckasam entrusted the

def endant/appel lant with the trust and on his death, the
def endant / appel | ant continued to performthe charities.
Even after the death of Adhamanozhi Muidaliar, the

def endant / appel | ant continued to be in possession of the
suit property and al so continued to performthe charities.

In the plaint, the plaintiff/respondent as a grandson

of the original owner clainmed to be entitled to enjoy the
suit property and performthe charities. It was al so

pl eaded that the defendant/appellant had no right to be
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i n possession of the suit property or to performcharities
out of the incone of the suit property. Wen the

def endant/ appel l ant failed to deliver possession of the
suit property in spite of repeated requests, the
plaintiff/respondent was constrained to file the suit for

i njunction.

The def endant/appellant filed his witten statenent
denying the nmaterial allegations nade in the plaint. It
was stated specifically in the witten statenment that
Adhamanozhi Mudaliar, the original trustee was not

taking care of the suit property and was not perform ng
the charities, and on the other hand, the

def endant / appel | ant was perform ng the charities out of
the incone of the suit property and, therefore, the suit
for injunction filed agai nst the defendant/appellant nust
be dismissed. It was also stated in the witten statenent
that the suit was not maintainable as the
plaintiff/respondent only prayed for possession instead of
asking for declaration of the trusteeship in his favour. It
was al so pleaded that the suit was barred by linmitation in
view of the fact that the suit property was in possession
of the defendant/appellant for nmore than twelve years

and al so that the defendant/appell ant had been regularly
perform ng the charities, and therefore, he had acquired
the title to the suit property by way of adverse
possessi on. Thus, the question of granting a decree in
favour of plaintiff/respondent could not arise at all. It
was al so denied in the witten statenment that the
plaintiff/respondent was a descendent of the origina
trustee, Adhamanozhi Midaliar and, therefore, was

entitled to performthe charities after the Trust was
created. According to the appellant, after the death of
Mani ckaswam in the year 1969, he was perforning the
charities and, therefore, it was denied that the charities
were not performed by himnor was it correct to say that

t he defendant/appel |l ant had m sappropriated the incone
arising out of the suit property.. Accordingly, it was
prayed that the suit ought to have been dismissed with
costs.

After fram ng issues including the issue relating to

the maintainability of the suit, the Trial Court disnissed
the suit, inter alia, on the ground that the suit had been
filed to harass the defendant/appell ant due to past

ennity and that the plaintiff/respondent coul d not ask
himto render accounts of the suit property. In appeal
the judgnment of the trial court was affirned, inter alia, on
the finding that the defendant/appellant was entitled to
continue as trustee of the suit property as the
plaintiff/respondent could not prove that he was a‘ near
relative of the deceased trustee. The appellate court also
di sm ssed the appeal on a finding that

def endant / appel | ant had acquired title over the suit
property by way of adverse possession. The appeal was

al so dismissed on a finding that the suit was barred by
[imtation. Feeling aggrieved, the plaintiff/respondent
filed a second appeal in the H gh Court of Judicature at
Madras chal | engi ng the judgments of the courts bel ow by
which the suit was dismssed. At the tine of adm ssion
the H gh Court franed the followi ng substantial question
of | aw

"Whet her the | ower appellate court was
right in holding that the suit was barred
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by limtation contrary to provisions of
Section 10 of the Limtation Act ?"

The second appeal came up for hearing initially on

9t h Decemnber 1996 and the sane was allowed in the

absence of the defendant/appellant. However, on an
application nmade for recall of the said judgnent, the Hi gh
Court again heard the | earned counsel for the parties and
thereafter allowed the appeal of the plaintiff/respondent
agai n, whereby, the concurrent judgnments of the courts
bel ow were set aside and the suit was decreed in favour

of the plaintiff/respondent.

Feel ing aggrieved by the judgnment and decree of
the Hi gh Court passed in the second appeal, the specia
| eave petition was filed in respect of which | eave has
al ready been granted.

We have heard the | earned counsel for the parties

and exani'ned the judgnents of the High Court, appellate
court and the trial court in depth and detail. The Hi gh
Court, while deciding the appeal, had franed only the
substantial question of |aw as noted herei nabove.

Al t hough the Hi gh Court had framed the aforesaid
substantial question of |law, even then it went on to hold
on nerits and set aside the concurrent findings of the
courts below. The Hi gh Court also rendered a finding
that the dedication of the suit property to charity was not
absol ute and that the ownership of the sane was

retained by the original owner. The H gh Court also held
that the plaintiff/respondent was entitled to succeed in
the suit as an heir of the original owner of the suit
property on a finding, as stated above, that the

dedi cation of the suit property was not absol ute.

The High Court also held that it was not open to the
deceased-trustee to delegate his rights in respect of the

suit property to the father of the defendant/appellant. In
our view, the High Court had not framed the proper
substantial questions of |aw while deciding the appeal. It

is true that the issue relating to limtation wasinvol ved
but the other substantial questions of |aw, which were
required to be franed by the Hi gh Court, were not

franed. W are, therefore, of the opinion that, as noted
her ei nabove, the second appeal should be sent back to

the High Court for a fresh decision after framng the
substantial questions of |aw and thereafter it should

deci de the appeal afresh on the questions framed thereof.
Accordingly, the follow ng substantial questions of |aw
are hereby fornul ated by us:

1. Whet her the suit filed by the Plaintiff
nerely seeking relief of possession of trust
property wi thout claimng the relief of

decl arati on of trusteeship was

mai nt ai nabl e?

2. Whet her the claimof the Plaintiff to
trusteeship on the ground of propinquity

with the deceased trustee is contrary to

the rul es of succession under |aw,
accordingly priority to an agnate as

agai nst a cognate and the defendant as

agnate is a nearer relative of the deceased
trustee?
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3. Whet her the defendant would be an "heir"
of the deceased trustee, for the purposes of

the partition deed naki ng the dedication

and hence entitled to continue as a trustee

to the exclusion of all others?

4, Whet her at any rate, the right of
hereditary trusteeshi p devol ves upon the
def endant by reason of his recognition as
such by the deceased trustee and/or on
account of de facto/constructive
trusteeship exercised for a |long period?

It was brought to our notice by the | earned counse

for the defendant/appellant that plaintiff/respondent in
the meantime had alienated a part of the suit property
pendi ng disposal of appeal, contrary to the order of
status quo passed by this Court on 15th Decenber 1999
and subsequent order dated 8th May 2000, restraining
sal e of the suit property. Since we are remandi ng the
appeal back to the High Court for a decision afresh, it
woul d not be necessary for us to go into the question
whet her such sale could be held to be invalid in view of
the grant of interimorder by this Court which can be
taken up by the H gh Court. The High Court would be at
liberty to grant appropriate relief to the parties in respect
of such sale.

For the reasons aforesaid, we set aside the

j udgrment of the Hi gh Court and send the appeal back to

it for disposal afresh. It is made clear that the H gh Court
shal | decide the appeal on the basis of the substantia
guestions of law franed by us along withthe substantia
guestion of law already framed by it in accordance with

| aw and on merits after giving opportunity of hearing to
the parties. W also nmake it clear that it would be open
to the parties to bring on record additional evidence, if
any, under Order 41 Rule 27 of CPC and for this purpose
it would be open to either of the parties to file an
application. |If such an application is filed, the Hi gh
Court shall decide the same in accordance with | aw.

Accordingly, the appeal is allowed to the extent
i ndi cated above. There will be no orders as to costs.




