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The respondent herein is an Ayurvedacharya. He operates fromtwo

clinics known as : (1) Neeaj Cinic Pvt. Ltd. (NCPL) and (2) Dr. B.S. Gupta
Medi cal Charitabl e/ 'Society (BSGMCS). Advertisenents were, allegedly,

bei ng i ssued by himin various newspapers claimng that medi ci nes used by

hi m were prepared from herbal plants collected fromthe Banks of Ganges

and by application thereof patients suffering fromepilepsy can be cured.
The State, however, on the allegation that in his nedicine, he had been using
unl abel | ed tabl ets containi ng psychotropic substances making the
unsuspecting patients addicted to the drugs, raided the prem ses of the said
clinics. 70 kgs. pure phenobarbitone were recovered. It is alleged that

t hrough NCPL 336.88 kgs., 524 kgs., 537.32 kgs. and 117 kgs. of drugs
(phenobar bitone) were sold in the years 2001-2002, 2002-2003, 2003-2004

and 2004-2005 (April to July) respectively and through BSGJUCS 398. 65

kgs., 406.88 kgs., 519.95 kgs. and 235.12 kgs. of drugs (phenobarbitone)
were sold in the years 2001-2002, (2002-2003, 2003-2004 and 2004- 2005

(April to July) respectively.

The drugs all egedly used to be di spatched by post also. Appellant

was arrested on 13.8.2004 and since then he is in-jail custody. Charges were
franmed agai nst hi munder Section 8 read with Section 22 of the Narcotic
Drugs & Psychotropic Substances Act, 1985 (’'1985 Act’, for short) and

Drugs and Magi ¢ Renedies (Objectionabl e Advertisenent) Act, 1954. An
application for bail was noved by himbefore the Special Judge. It was

di smissed. He filed an application for bail, however, before the H gh Court
on 30.7.2005, which has been granted. Special Leave Petition was filed

t her eagai nst and by an order dated 14.11.2005, the bail application was
revived. The Hi gh Court was requested to dispose of the sane

expedi tiously. By reason of the inpugned order dated 2.12.2005 the said
bail application has been allowed. The State is, thus, before us.

Inits order the H gh Court noticed that ordinarily applications for bai
are required to be considered having regard to Section 37 of the 1985 Act.
It, however, opined that the drugs in question not being listedin the 1st
Schedul e appended to Narcotic Drugs and Psychotropi c Substances Rul es,
1985 ('the Rules’, for short), the respondent cannot be said to have
conmitted any offence under Section 8 read with Section 22 of 1985 Act.

M. A. Sharan, |earned Additional Solicitor General appearing on

behal f of the State submtted that the H gh Court conmitted a serious error
in opining that the offence under Section 22 having not been referred to in
Section 37 of 1985 Act, the rigours thereof have no application. The |earned
Addi tional Solicitor General urged that although in terns of Section 8 of
1985 Act, an exception has been made as regards use of the psychotropic
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substances for nedicinal or scientific use, such use nust be bona fide and in
terns of the Rules franed under the 1985 Act.

M. KT.S Tulsi, |earned Senior Counsel appearing on behalf of the
respondent, on the other hand, contended that the drugs alleged to have been
seized fromthe Neeraj Cinic being Schedule H drugs as envi saged in Drugs
and Cosnetics Act and the sane having been used for nedicinal purposes

and being not the drugs provided for in the rules framed under the 1985 Act,
prima facie no offence can be said to have been comitted under the 1985
Act. Qur attention in this behalf has been drawn to a decision of a |earned
Si ngl e Judge of the Del hi H gh Court in Rajinder Gupta vs. The State
reported in 123 (2005) DLT 55.

The 1985 Act was enacted with a view to consolidate and anend the

law relating to narcotic drugs, to nmake stringent provisions for control and
regul ati on of operations relating to narcotic drugs and psychotropic
substances, to provide for the forfeiture of property derived from or used in
illicit traffic in narcotic drugs and psychotropic substances, to inplenment the
provi sions of the International Convention on Narcotic Drugs and

Psychotropic Substances and for nmatters connected therewth.

Section 2 (viia) defines "conmercial quantity" to mean any quantity

greater than the quantity specified by the Central Governnent by
notification in the Oficial Gazette. "Small quantity" has been defined in
Section 2(xxiiia) to mean any quantity | esser than the quantity specified by
the Central Governnent by notification i'n the Oficial Gazette.

Section 8 provides for prohibition inrrespect of certain operations,

stating

"8. Prohibition of certain operations.--No person shall\026
(a) cultivate any coca plant or gather any

portion of coca pl ant; or

(b) cultivate the opium poppy or any cannabis

pl ant; or

(c) produce, manufacture, possess, sell

purchase, transport, warehouse, use, consume, inport
inter-State, export inter-State, inport into India,

export fromlindia or tranship any narcotic drug or
psychotropi ¢ substance,

except for medical or scientific purposes and in the
manner and to the extent provided by the provisions of
this Act or the rules or orders nade thereunder and in a
case where any such provision, inmposes any requirenment

by way of l|icence, pernit or authorisation also in
accordance with the terns and conditions of such |icence,
permt or authorisation:

Provi ded that, and subject to the other provisions

of this Act and the rul es nmade thereunder, the prohibition
agai nst the cultivation of the cannabis plant for the
producti on of ganja or the production, possession, “use,
consunpti on, purchase, sale, transport, warehousing,

import inter-State and export inter-State of ganja for any
pur pose ot her than medi cal and scientific purpose shall
take effect only fromthe date which the Centra

CGovernment may, by notification in the Oficial Gazette,
specify in this behal f:

Provi ded further that nothing in this section shal

apply to the export of poppy straw for decorative

pur poses."

Section 37 of the 1985 Act reads as under

"37. Ofences to be cognizabl e and non-bail abl e.\ 027
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(1) Notwithstandi ng anything contained in the Code of
Crimnal Procedure, 1973 (2 of 1974),\027

(a) every offence punishable under this Act shall be
cogni zabl e;

(b) no person accused of an offence punishable for

of fences under section 19 or section 2 or section 27A and
also for offences involving commercial quantity shall be
rel eased on bail or on his own bond unl ess\ 027

(1) the Public Prosecutor has been given an
opportunity to oppose the application for such

rel ease, and

(ii) where the Public Prosecutor opposes the
application, the court is satisfied that there are
reasonabl e grounds - for believing that he is not
guilty of ‘such offence and that he is not likely to
conmit ‘any of fence while on bail.

(2) The limtations on granting of bail specified in
cl ause (b) of sub-section (1) are in addition to the
l[imtations under the Code of Crimnal Procedure, 1973
(2 of 1974), or any other law for the time being in force
on granting of bail."

The Central Governnent is enpowered to permit, control and regul ate
cultivation or gathering of any portion of coca plant or the production,
possessi on, sale, purchase, transport inport inter-State, export inter-State,
use or consunption of coca |eaves, etc. in terns of Section 9 of the 1985
Act. Section 10 enpowers the State Governnent to permt, control and
regulate in regard to matters specified therein. Section 22 provides for a
penal provision for three categories of cases in regard to contravention
involving small quantity, contravention involving quantity |esser than
commercial quantity but greater than small quantity and contravention

i nvol ving comercial quantity.

The Central Governnent is conferred with the power ‘under Section 9

read with Section 76 to fane rul es;, pursuant whereto rul es have been
framed, known as Narcotic Drugs and Psychotropic Substances Rules, 1985
(hereinafter referred as "the Rules’). Chapter VI of the Rules deals with
i mport, export and transshi pnent of narcotic drugs and psychotropic

subst ances.

Rul e 53 of the Rules reads thus :

"53. General prohibition.\026 Subject to the other
provisions of this Chapter, the inport into and export out
of India of the narcotic drugs and psychotropic

subst ances specified in Schedule | is prohibited

Provided that nothing in this rule shall apply in
case the drug substance is inported into or exported out
of India subject to an inport certificate or export
aut horisation i ssued under the provision of this Chapter
and for the purpose nentioned in Chapter VII-A"

Rul e 64 provides for general prohibition, stating

"64. General Prohibition.- No person shall manufacture,
possess, transport, inport Inter-State, export inter-State,
sell, purchase, consume or use any of the psychotropic
subst ances specified in Schedule I."

Rul e 65 provides for manufacture of psychotropic substances with
certain restrictions inposed therefor. Sub-Rule (3) of Rule 65 pernits
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manuf acture of psychotropic substances by a |icensee in regard to the
quantity nentioned therein. The proviso appended thereto reads as foll ows :

"Provi ded that nothing contained in this rule shal

apply in case the psychotropic substances specified in
Schedul e | are manufactured, possessed, transported,
inmported inter-State, exported inter-State, sold
purchased, consunmed or used subject to other provisions
of this Chapter which applies to psychotropic substances
whi ch are not included in Schedule | and for the purposes
mentioned in Chapter VII-A :

Provided further that the authority in charge of the
drug control in a State referred to in sub-rule (2) of rule
65 shall consult the Narcotics Conmi ssioner before
issuing a licence under rule 65 in respect of psychotropic
subst ances included in Schedul e |l and Schedule I11."
Rul e 66 of the Rul es reads thus :

"66. Possession, etc., of psychotropic
subst ances.\'026 (1) No person shall possess any
psychotropic substance for-any of the purposes covered
by the 1945 Rules, unless he is lawfully authorised to
possess such substance for any of the said purposes under
these Rul es.

(2) Notwithstandi ng anyt hing contained in sub-rule
(1), any research institution or a hospital or dispensary
mai nt ai ned or supported by Governnent or | ocal body or
by charity or voluntary subscription, which is not
aut horised to possess any psychotropi c substance under
the 1945 Rul es, or any person who is not so authorised
under the 1945 Rul es, nmmy possess a reasonable quantity
of such substance as nmay be necessary for their genuine
scientific requirenments or genui ne nedical requirenents,
or both for such period as is deened necessary by the
said research institution or, asthe case may be, the said
hospital or dispensary or person:

Provi ded that where such psychotropic substance
is in possession of an individual for his personal nedica
use the quantity thereof shall not exceed one hundred
dosage units at a tine.

(3) The research institution, hospital and
di spensary referred to in sub-rule (2) shall maintain
proper accounts and records in relation to the purchase
and consunption of the psychotropic substance in their
possession. "

Rul e 67 provides for transport of psychotropic substances. It reads as
under

"67-A. Special provisions regarding

manuf act ure, possession, transport, inport-export,

purchase and consunption of narcotic drugs and

psychotropi c substances for nedical and scientific

pur poses.\ 026 Notwi t hstandi ng anything contained in the

f oregoi ng provi sions of these rules \026

(a) a narcotic drug and psychotropi c substance may be
used for \026

(i) scientific requirenment including analytica
requi rements of any CGovernnent | aboratory

or any research institution in India or abroad;
(ii) very limted nedical requirenents of a
forei gner by a duly authorised person of a
hospital or any other establishment of the
CGovernment especially approved by that
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Gover nnment ;

(iii) the purpose of de-addiction of drug addicts by
CGovernment or |ocal body or by an approved

charity or voluntary organi sation or by such

other institution as may be approved by the

Central Covernment.

(b) persons perform ng nedical or scientific functions
shal | keep records concerning the acquisition of the
substance and the details of their use in Form 7 of
these rules and such records are to be preserved for
at least two years after their (sic);

(c) a narcotic drug and psychotropi c substance may be
supplied or dispensed for use to a foreigner pursuant
to nedical prescription only fromthe authorised

I i censed pharnaci sts or-other authorised retai

di stributors designated by authorities responsible for
public health."

The Hi'gh Court as noticed herei nbefore proceeded on the basis that
of fences ‘under Section 8 or Section 22 do not cone within the purview of
Section 37 of the Act. Qur attention was drawn to Section 22 of the 1985
Act to contend that offences in relation to comrercial quantity having
specifically been nentioned in Section 37 of the 1985 Act, the sane shal
al so be applicable. ~ W would proceed on the assunption that Section 37
enbraces within its fold an offence contenpl ated under Section 22 of the
1985 Act also so far ;as it, inter alia, relates to possession of comercia
qgquantity of contraband.

Chapter 111 of the 1985 Act, however, provides for prohibition, contro
and regul ation. Section 8 provides for prohibition of certain operations in
terns whereof no person shall make any cultivation of the plants nmentioned
in Clauses (a) and (b) thereof or, inter alia, produce, nmanufacture, possess,
sell, purchase, transport, warehouse, use, consune, \inport inter-State, export
inter-State, inport into India, export fromlndia or tranship any narcotic drug
or psychotropi c substance. The said provision contains an exception which
takes within its fold all the classes of cases preceding thereto. Use of the
contraband for nedical or scientific purposes is, therefore, excluded from
the purview of the operation thereof. However, such exception carves out
under the 1985 Act specifically refers to the manner and to the extent
provi ded by the provisions of the 1985 Act or the rules or orders made
t her eunder.

It has not been brought to our notice that the 1985 Act provides for the
manner and extent of possession of the contraband. ~The Rul es franed under
Section 8 of the 1985 Act read with Section 76 thereof, however, provides
for both the manner and the extent, inter alia, of production, 'manufacture,
possessi on, sale, purchase, transport, etc. of the contraband. Chapter VI of
the 1985 Rules provides for inport, export and transshi pment of narcotic
drugs and psychotropi c substances. Rule 53 contains general prohibition in
terns whereof the inport and export out of India of the narcotic drugs and
psychotropi ¢ substances specified in Schedul e-l appended thereto is
prohi bited. Such prohibitions, however, is subject to the other provisions of
the said Chapter. Rule 63 to which our attention has been drawn specifically
prohi bits inmport and export of consignments through a post office box but
keeping in view the general provisions contained in Rule 53 the sane nust
be held to apply only to those drugs and psychotropi c substances which are
mentioned in Schedul e-1 of the Rules and not under the 1985 Act. Simlarly,
Chapter VII provides for psychotropic substances. Rule 64 provides for
general prohibition. Rules 53 and 64, thus, contain a genus and ot her
provisions follow ng the same under the said Chapter are species thereof.
This we say in view of the fact that whereas Rule 64 provides for genera
prohi bition in respect of sale, purchase, consunme or use of the psychotropic
substances specified in Schedule-I, Rule 65 prohibits nmanufacture of
psychotropi c substances; whereas Rule 66 prohibits possession, etc. of
psychotropi ¢ substances and Rule 67 prohibits transport thereof. Rule 67-A
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provi des for special provisions for nedical and scientific purposes.

The general provisions contained in both Rules 53 and 64, therefore,
refer only to the drugs and psychotropi c substances specified in Schedul e-1
It is neither in doubt nor in dispute that whereas the Schedul e appended to
the 1985 Act contains the nanes of a |arge nunber of psychotropic
subst ances, Schedul e-1 of the Rules prescribes only 35 drugs and
psychotropi ¢ substances.

Respondent adnittedly possesses an Ayurveda Shastri degree. It is
stated that by reason of a notification issued by the State of Uttar Pradesh
dated 24.2.2003, the practitioners of Ayurvedic system of mnedicines are
aut horised to prescribe allopathic nedicines also. Respondent runs a clinic
conmonly known as 'Neeraj Clinic’. He is said to be assisted by eight other
nmedi cal practitioners being Allopathic and Ayurvedi ¢ doctors. It is also not
in dispute that only seven mnedici nes were seized and they are nentioned in
Schedul es G and H of the Drugs and Cosnetics Act. In this regard, we nmay
notice the follow ng chart:

S. No.

Medi ci ne sei zed
Schedul e H
Drugs &
Cosmeti cs

Act

The

Schedul e

1985 Act
Schedul e |
1985

Rul es

1

Epil an C.
Phenobar bi t one
Yes

Entry 69

2.
Phensobar \ 026 50
Yes

3.

Chl or odi azepoxi de
Yes

Entry 36

4,
Car bi n
Yes

5.
Wefere
(ayurvedi c)

6.
Phenso (Schedul e
\026 G
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Epi bar \026 30

Yes

It is not in dispute that the nedicines seized fromthe said clinic cone
within the purview of Schedules G and H of the Drugs and Cosnetics Act.
It is furthernore not in dispute that the medicines Epilan C. Phenobarbitone
and Chl orodi azepoxi de are nmentioned in Entries 69 and 36 of the 1985 Act
respectively, whereas none of themfinds place in the Schedule | appended to
the 1985 Rules. |If the said drugs do not find place in Schedule | appended to
the Rules, the provisions of Section 8 of the 1985 Act woul d have no
appl i cati on what soever. ~ Section 8 of the 1985 Act contains a prohibitory
cl ause, violation whereof leads to penal offences thereunder

In viewof the fact that ‘all the drugs being ItemMNos. 1,2,3,4,6 & 7
bei ng al | opat hi ¢ drugs nentioned in Schedules G and H of the Drugs and
Cosnetics Act indisputably are used for medicinal purposes. Once the drugs
are said to be used for nedicinal purposes, it cannot be denied that they are
acknow edged to be the drugs which would cone within the purview of
description of the expression "nedicinal purposes".

The exceptions contained in Section 8 of the 1985 Act nust be judged
on the touchstone of

(i) whet her drugs are used for nedicinal purposes.
(ii) whet her they come withinthe purview of the regulatory
provi sions contained in Chapters-VI and VIl of the 1985 Rul es.

Chapter VII-A of the 1985 Rul es which was introduced by a
notification dated 25.6.1997 with effect from 27.6.1997 provides for specia
provi si ons regardi ng manufacture, possession, transport, inport-export,
purchase and consunption of narcotic drugs and psychotropic substances for
medi cal and scientific purposes.

It, therefore, permts use of narcotic drugs and psychotropic
substances for the purposes nmentioned therein. Rule 67-A does not abrogate
the provisions of Rule 53 or Rule 64 provided for in Chapters VI and VII of
the 1985 Rules. They are in addition to the said provisions. [It, however,
contains sone nore restrictions. W are only concerned with C ause (b) of
Rule 67-A, in ternms whereof the records concerning the acquisition of the
substance and the details of their use in Form7 of those Rules are to be
ment i oned.

Violation of Clause (c) of Rule 67-A does not appear to have been
al | eged agai nst Respondent. |t was, however, stated at the Bar that
Respondent has conplied with the said provisions and, in fact, along with
his bail application requisite docunents have been furnished.  Rule 67-A
expressly pernits use of certain drugs for linmited nedical requirenments of a
foreigner. 1It, however, appears that the sentence contained in Sub-Rule (b)
of Rule 67-A is not conplete.

Section 37 of the 1985 Act nust be construed in a pragmatic manner.
It cannot be construed in such a way so as to negate the right of party to
obtain bail which is otherwi se a valuable right for all practical purposes.

We may notice that in Dadu alias Tul sidas vs. State of Mharashtra
[ (2000) 8 SCC 437], this Court struck down Section 37 of the 1985 Act in
terns whereof power to suspend sentence by an appellate court was taken
away. This Court, however, opined that Section 37 of the 1985 Act would
be applicable. On the aforenentioned backdrop we nay anal yse the
requi rements of the provisions contained in Section 37 of the 1985 Act.
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In Ranjitsing Brahmajeetsing Sharma vs. State of Maharashtra &
Anr. [(2005) 5 SCC 294], the |aw has been stated in the follow ng terns:

"The wordi ng of Section 21(4), in our opinion,

does not lead to the conclusion that the court must arrive
at a positive finding that the applicant for bail has not
comm tted an of fence under the Act. If such a
construction is placed, the court intending to grant bai
must arrive at a finding that the applicant has not

comm tted such an offence. In such an event, it will be

i mpossi ble for the prosecution to obtain a judgnent of
conviction of the applicant. Such cannot be the intention
of the legislature. Section 21(4) of MCOCA, therefore,
nust be construed reasonably. It nust be so construed
that the court is able to maintain a delicate bal ance

bet ween a judgnment of acquittal and conviction and an
order granting bail nuch before commencenent of trial.

Simlarly, the court will be required to record a finding as
to the possihility of his commtting a crine after grant of
bail. However, such an offence in futuro nmust be an

of fence under the Act and not any other offence. Since it
is difficult to predict the future conduct of an accused, the
court must necessarily consider this aspect of the matter
having regard to the antecedents of the accused, his
propensities and the nature and manner in which he is

al l eged to have committed the offence.

It is, furthernmore, trite that for the purpose of

consi dering an application for grant of bail, although
detail ed reasons are not necessary to be assigned, the
order granting bail must denobnstrate application of mnd

at least in serious cases as to why the applicant has been
granted or denied the privilege of bail

The duty of the court at this stage is not to weigh

the evidence neticulously but to arrive at a finding on the
basi s of broad probabilities. However, while dealing wth

a special statute |ike MCOCA having regard to the

provi sions contained in sub-section (4) of Section 21 of
the Act, the court nmay have to probe into the matter

deeper so as to enable it to arrive at a findingthat the
materials coll ected agai nst the accused during the

i nvestigation may not justify a judgnent of conviction

The findings recorded by the court while granting or
refusing bail undoubtedly would be tentative in nature,

whi ch may not have any bearing on the nerit of the case

and the trial court would, thus, be free to decide the case
on the basis of evidence adduced at the trial, wthout in
any manner being prejudiced thereby."

The law to the sane effect has been | aid down in Babanrao
Tukar am Ranj abe vs. State of Mharashtra [JT 2006 (11) SC 33].

Rel i ance has been placed by the | earned Additional Solicitor
of India on Collector of Custons, New Del hi vs. Ahnadalieva Nodira
[ (2004) 3 SCC 549] wherein this Court stated:

"7. The limtations on granting of bail conme in
only when the question of granting bail arises on nerits.
Apart fromthe grant of opportunity to the Public
Prosecutor, the other twin conditions which really have
rel evance so far as the present accused-respondent is
concerned, are: the satisfaction of the court that there are
reasonabl e grounds for believing that the accused is not
guilty of the alleged offence and that he is not likely to
conmmit any offence while on bail. The conditions are

Cener al
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cumul ative and not alternative. The satisfaction

contenpl ated regardi ng the accused being not guilty has

to be based on reasonabl e grounds. The expression
"reasonabl e grounds" neans sonething nore than prim

facie grounds. It contenplates substantial probable

causes for believing that the accused is not guilty of the
al | eged of fence. The reasonable belief contenplated in

the provision requires existence of such facts and
circunstances as are sufficient in thenselves to justify
satisfaction that the accused is not guilty of the alleged
of fence. In the case at hand the H gh Court seems to have
conpl etely overl ooked the underlying object of Section
37."

This Court, thus, therein was required to consider the merit of the
prosecution case agai nst-the accused therein and on consideration thereof
opi ned that the rigours of Section 37 of the Act are applicable.

This Court, however, -in the said decision was not concerned with the
construction of Section 8 of the 1985 Act. |t does not and did not |ay down
a |l aw that al though the provisions of the 1985 Act shall prima facie not
apply, no bail can be granted.

In Sajan Abrahamvs. State of Kerala [(2004) 4 SCC 441], this
court held

"Learned counsel for the State subnitted that

unl ess the appellant held a permt granted under Rule 66
of the NDPS Rul es, he cannot claimbenefit under the
provisions of that rule. W find no substance in the
argunent because having regard to the provisions of
Section 9 of the NDPS Act under which the Rules have

been framed, the Central CGovernnent is empowered by

the Rules to permit and regulate the matters nentioned
therein. Rule 66 itself permts possession of psychotropic
subst ance bel ow a specified quantity and subject to 'the
conditions stated therein. Thus if the possession of
psychotropi c substance is justified under the said rule, no
separate permit is required to be issued to the person
possessi ng such psychotropi c substance because the rule
itself permts possession of such psychotropic substance
to the extent mentioned in the rule and subject to the
conditions laid down therein."

{See al so Hussain vs. State of Kerala [(2000) 8 SCC 139].}

In the instant case, we are of the opinion that Section 37 of the 1985
Act would prima facie has no application in view of the exception contained
in Section 8 thereof read with the Rul es.

The views which we have taken appear also to have been taken by the
Hi gh Court of Delhi in Rajinder Gupta vs. The State [123 (2005) DLT 55]
as al so the Bonbay High Court in Pradeep Dhond vs. Intelligence Oficer,
Narcotic & Control Bureau, Ballard Estate and Anr. [Crinmina
Application No. 6787 of 2005] disposed of on 7th February, 2006 by the
Bonbay Hi gh Court.

Respondent is charged with a grave offence. It was, therefore, all the
nore necessary to apply the principles of law strictly. A person cannot be
deni ed the right of being released on bail unless a clear case of application of
the 1985 Act is nade out. He might have committed an of fence which
repul ses out norality. He may ultinmately be found guilty even for
commi ssion of an of fence under the 1985 Act, but in a case of this nature
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when prinma facie the provisions of the said Act are not found applicable
particularly in view of the fact that he has been in custody for a period of
nore than two years now, in our opinion, it is not a fit case where we should
exerci se our discretionary jurisdiction under Article 136 of the Constitution
of India.

For the reasons aforenentioned, there is no nerit in this appeal which
is dismissed accordingly.




