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ACT:

I ncome-tax Act, 1922, S. 49D-Relief in respect of Incones
accruing or arising outside the taxable 'territories-Warrant
of Paynent of interimdividend shows net  dividend after
deducting at source U K inconme-tax and certified to be, so
Whet her relief under s. 49D of the Act permissible to the
assessee.

HEADNOTE

The claimfor relief under s. 49D of the lncone Tax Act 1922
made by the respondent-assessee Conpany in its return for
the assessnent year 1960-61, the -relevant previous year
bei ng the cal endar year 1959, in respect of the net dividend
i ncone of Rs. 15,266/- after deduction of British income-tax
of Rs. 9,881l/- was rejected by the Inconme-tax Oficer
wi t hout making the reasons for his decision explicit:.

In appeal by the assessee, the Appel | ate Assi st ant
Conmi ssioner confirnmed the decision of the I ncome-t ax
Oficer observing that even if it be held that the net
di vidend inconme suffered U K tax by deduction, there is
nothing to show that the tax deducted was paid to U K
Revenue and therefore s. 49D is not attracted. |In - further
appeal by the assessee the Tribunal accepted the contention
of the assessee and at the instance of the Revenue referred
the question to the H gh Court. The High Court. after an
exhaustive exanmi nation of the relevant provisions of the
I ncome-tax Act of U K and the decisions bearing- on the
guestion confirned the decision of the Tribunal

Di sm ssing the appeal by certificate, the Court

HELD : 1. Al the requirenents of s. 49D of the |ncone-tax
1922 read with Explanation have been satisfactorily
established by the assessee and therefore the Hi gh Court
rightly answered the question in the affirmative in favour
of the assessee. [854 F]

2.To be eligible for relief under s. 49D read wth its
Expl anati on, the assessee nust establish excluding the non-
di sputed requirenent that (i) the assessee has incone which
has accrued or arisen without taxable territory; and (ii)
the assessee has paid in any country inconme-tax by deduction
or otherw se under the lawin force in that country; (iii)
in that event the assessee would be entitled to the
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deduction from lIndian i ncone tax payable by him (iv) a sum
cal cul ated on such doubly taxed inconme at the Indian rate of
tax or the rate of tax of the said country, whichever is
lower. The expression rate of tax of the said country’ nust
be given the nmeaning as set out in para (iii) of the
explanation and in doing so the inportance of the words
"incone assessed in the said country’ has to be borne in
m nd. [847 F-H|

3.Under U K law, the conmpany has to pay tax on its
profits or gains as its liability and not as agent of
menbers to whomdividend is distributed out of profits.
Therefore, if dividend is distributed after profit or gain
of the conpany is charged to tax, it is optional wth the
conpany either to deduct or not to deduct incone tax paid by
it fromthe dividend paid to nmenbers and if it chooses to
exercise the option it can-do so at standard rate. There is
no specific provision under U K. Income-tax Act which would
show that dividend -incone in UK in the hands of the
assessee i's exenpt from paynent of inconme tax. The conpany
is liable to pay incone-tax on its profits and gains and s.
184 enables the conpany to deduct fromthe dividend paid out
of profits, tax at the standard rate for the year in which
the amount payabl e becones due. Dividends which represent
the distribution of a taxed Fund are, therefore styled as
franked incone so/far as concerns any further taxation at

the standard rate, i.e. the rate at whi ch deducti on has been
made. The assunption underlying this position is that the
di vidend represents the residue of the total incone which
has al ready been

845

taxed in the hands of the conpany, the fiction being that if
tax was not paid by the conmpany there woul d have " been a
hi gher dividend and, therefore, the dividend income is
al r eady t axed. The company is treated as a | ar ge
partnership and though this systemis highly artificial but
it is a donestic expedient limted inits operation to U K
[849 F-G 850 B-D, 851 E]

According to the statute law of U K and the interpretation
put on it by the highest <court in that country, the
di vi dends which have borne tax in the hands of the paying
conpany were treated as franked income in the hands of the

assessee. In other words it would nean that the income is
the income in the formof dividends has been subjected to
t ax. It is imuaterial whether they are taxed in the hands

of the assessee or not but they are deened to  have been
taxed in the hands of the assessee in U K Dividends which
are styled as franked i nconme have borne tax at the source.
[852 C-D, F]

If the dividends styled as franked i ncone have been charged
to inconme-tax at the source, it would nmean that it "is the
income in respect of which incone tax has been  -paid by
deduction or otherwi se in accordance with the lawin | force
in the country in which the income accrued. |If it s now
charged to tax under the Indian Income-tax Act it obviously
beconmes a doubly taxed incone and one of the requirenents of
s. 49D woul d be satisfied. [852 F-(Q

Bradbury v. English Sewing Cotton Co. Ltd., 8 Tax Cases 481
(House of Lords), Conmm ssioners of Inland Revenue v. Cull,
22 Tax Cases 603 at 636 Canadian Eagle Ol Co. Ltd. v. The
Ki ng, 27 Tax Cases 205; Cenlon Finance Co. Ltd. v. ElIlwood,
40 Tax Cases 176 at 205; F. S. Securities Ltd. v. Com
m ssioners of |Inland Revenue, 41 Tax Cases 666 discussed.

4. Undoubtedly to be entitled to relief under s. 49D the
requirenents for eligibility therein prescribed nust be
satisfied by the assessee. one such requirement is that
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income in respect of which relief fromdouble taxation is
sought, is the incone in respect of which he has paid

i ncome-tax by deduction or otherwi se under the lawin force
in the country in which the income accrued. [853 A

VWiile examining the question whether the assessee has
fulfilled this requirenment, it will have to be ascertained
what is the |law bearing on incone-tax in the country in
which incone has arisen and whet her according to that |aw,
the said inconme has suffered tax by deduction or otherw se
again according to the lawin that country. According to
t he income-tax law in U K dividends represent t he
distribution of a taxed fund and are therefore styled as
franked incone. The paynment of tax by the conmpany and
deduction nmade at standard rate fromdividend distributed to
sharehol der operates in relief of the sharehol ders. Such
di vi dend i ncome according to the |aw of the country where it
has arisen is deenmed to have been subjected to tax. Vi ewed
from this angle the dividend income in the hands of
sharehol der is not charged to incone-tax.[853 B-(C

I nl and Revenue Conmi ssioner v. Blott, [1921] A C 171 @201;
qguoted wi th approval .

5.0nce it is accepted that the dividend represents
franked i ncome distributed out of profits and gains and not
liable to further incone-tax in the hands of nenber, it
clearly transpires that for relief against double taxation
it is the income which has been subjected to tax in the
foreign country in which it has arisen-and irrespective of
the fact that there'is no provision conparable to s. 18(5)
of our Act in the Incone-tax Act of U K yet the payment of
tax by the conpany operates inrelief of the sharehol der and
on that account alone the dividend inconme is not - chargeable
to tax in UK Therefore, it can be said with reasonable
certainty that in respect of the dividend incone of the
assessee i ncome-tax has been paid by deduction or otherw se
under the lawin force in the country in which income has
arisen. The principle of agency in paynent by the ' conpany
is worked out on the basis of conpany being treated as a
| arge partnership so that the paynent of tax by the conpany
woul d operate to di scharge the quasi-partners. [854 D-E]
comm ssioner of Inconme-tax v. Tata Sons P. Ltd. [1974] 97
I TR 128; Comm ssioner of Income Tax v. Cotton Fabrics Ltd.
[1976] 104 I TR 233 over-rul ed,

846

6. The expression 'incone assessed in the foreign country
would clearly, in the context in which it is ~used, nean
subjected to tax in the foreign country. In order to

ascertain whether the rate under the Indian Inconme-tax Act
or the rate of tax in the foreign country is |ower, apart
from any other consideration, the rate. of tax in UK in
the context of dividend incone is easily ascertainable
i nasmuch as conpany can deduct incone-tax at standard rate
only. Undoubt edl y, where the assessee was also liable to
pay surtax in U K on the dividend income no conplication
would arise in working out the rate because surtax is
payabl e on dividend income. But in the present case that
difficulty does not arise as the assessee being a conpany,
it was neither liable to any surtax nor entitled to any

relief in UK, and, therefore, the rate of tax can be
worked out with certainty consistent with the provisions of
para (iii) of the Explanation. The assessee thus, in

respect of the dividend incone has paid tax at the standard
rate and that is the rate of tax of the foreign country for
the purpose of para (iii) of the Explanation. [853 F-H 854
Al
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JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1590 (T) of
1973.
From the Judgnment and Order dated the 11th May 1971 of the
Calcutta High Court in Income Tax Ref. No. 138 of 1967.
S. |. Desai, K C. Dua and A Subhashini for the Appellant.
K. Ray, J. Ramanurthy and D. N. Gupta for the Respondent.
The Judgnent of the Court was delivered by
DESAI, J. The Revenue in this appeal by certificate
guestions the correctness of the judgnent of the Calcutta
Hi gh Court in Incone Tax Reference No. 138 of 1967 in which
the Income Tax Appellate Tribunal, Calcutta Bench 'A,
referred the follow ng question to the H gh Court for its
opi ni on
"Whether on the facts and in the circunstances
of ~ the case, the assessee could be said to
have paid incone-tax in U K. by deduction or
otherwise in respect of the net dividends of
Rs. 15,266 so as to beeligible for the relief
contenpl ated by section 49D of the Indian
I ncone Tax Act,, 1922 ?"
The Respondent assesseeis a resident Conmpany carrying on
busi ness of general insurance. The Conpany held shares of
U. K. based joint stock conpanies. The net dividend incone in
respect of the shares held by it amounted to Rs. 15,266/-
after deduction of British Incone-taxof Rs. 9.8 8 1 /-, the
amount being stated in rupee equivalent of the pound
sterling. For the assessnent year 1960-61 the relevant
previous year being the calendar year 1959, the assessee
applied for relief under S. 49D of the Indian Ilncone-tax

Act, 1922 (for short the Act’).’ The |Incone-tax  Oficer
declined to grant the relief but the reasons for the
deci sion were not nmade explicit. In appeal by the assessee

the Appell ate Assistant Comm ssioner confirmed the decision
of the, Incone-tax Officer observing that even if it be held
t hat the: net dividend inconme suffered U K -~ tax by
deduction, there is nothing to showthat the tax deducted
was paid to U K Revenue and, therefore, S. 49D is not.
attracted. In further appeal by the assessee, the Tribuna
accepted the contention of the assessee and at the instance
of the
847
Revenue, referred the question herei nabove set out, to the
H gh Court. The High Court, after an exhaustive exam nation
of the relevant provisions of the Incone-tax Act of U K and
the decisions bearing on the question, confirmed the
deci si on of the Tribunal
The Assessee clains relief in respect of the income arising
outside the taxable territory under s. 49D of the Act. The
rel evant portion of s. 49D reads as under
"49.D. Relief in respect of incones accruing
or arising outside the taxable territories :-
(1) If any person who is resident in the
taxable territories in any year proves that,
in respect of his incone which accrues or
arises during that year without the taxable
territories (and which is not deenmed to accrue
or arise, in the taxable territories), he has
paid in any country, with which there is no
reci procal arrangenent for relief or avoi dance
of double taxation, income-tax, by deduction
or otherw se, under the lawin force in that
country, he shall be entitled to the deduction
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fromthe Indian incone-tax payable by himof a
sum cal cul at ed on such doubly taxed incone at
the Indian rate of tax or the rate of tax of
the said country, whichever is the | ower.

(2) x X X X
(3) x X X X
Expl anation-In this section-
(i) x X X X
(i) x X X X
(iii) the expression "rate of tax of the said
country" nmeans i ncome-tax and super -t ax
actual ly pai d in the said country in
accordance with the corresponding | aws of the
said country after deduction of all reliefs

due, but before deduction of any relief due in
t he said country in respect of doubl e
taxation, ~divided by the whol e amount of the
i ncome assessed in the said country”.
To be eligible for relief under s. 49D read wth its
expl anati'on, the assessee nust establish excluding the non-
di sputed requirenment that : (i) the assessee has incone
whi ch has accrued or arisen without taxable territory; and
(ii) the assessee has paid in any country income-tax by
deduction or otherwi se under the law in force in that
country; and (iii) Jin that event the assessee would be
entitled to the deduction, fromlndian incone-tax payable by
him (iv) a sumcal cul ated on such doubly taxed inconme, at
the Indian rate ‘of tax or the rateof tax of the said
country, whichever is |ower. The expression 'rate of tax of
the said country’ nust be giventhe neaning as set out in
para (iii) of the explanation-and in doing so the inportance
of the words 'inconme assessed in the said country’ ‘has to be
borne in m nd.
848
There is no controversy that the assessee is a resident
conpany and has dividend i ncone fromthe U K based joint-
stock conpanies, i.e. income . accruing wthout t axabl e
territory. Admttedly, there is. no reciprocal arrangenent
for relief or avoidance of double taxation between |India and
U. K
The assessee has received dividend incone. A" speci nen
di vidend warrant issued in favour of assessee reads as under
STOCKHOLDERS ARE PARTI CULARLY REQUESTED TO NOTIEY  THE
COVPANY OF ANY CHANGE OF ADDRESS
12125 J. LYONS AND COVPANY LI M TED.
Odinary & "A Odinary Stock.
Annexed is a warrant in paynment of Interim D vidend on your
Stock on account of the year ending 31st March 1960.
Gross Dividend of is od per 1 unit on-
pound ... Odinary stock..... Pound 96 120
pound 1932 'A" Ordinary stock.... pound 37 88
Less-Inconme-tax at 7/9d in the pound

THE CLI VE I NSURANCE CO. LTD., CLIVE BU LDI NGS,
8, NETAJI SUBHAS, ROAD, CALCUTTA.
I  hereby certify that incone-tax on the profits of the
Conpany, of which profits this dividend forns a portion, has
been or wll be duly paid to the proper officer for the
receipt of taxes. This voucher will be accepted by the
Island Revenue as proof of the deduction of the tax in
claimng the exenption fromor return of incone-tax.

H. E. LOFTHOUSE

Secretary
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1st Decenber, 1959.

Cadby Hall, London, W 14".
The real controversy centres round the question whether
deduction of incone-tax fromdividend as shown in the
di vidend voucher constitutes paynent of income-tax by the
assessee by deduction or otherwise in U K on his dividend
i ncone.
The first submission is that the inconme in respect of which
relief can be clainmed under s. 49D nust be incone actually
chargeable top income-tax wunder the law of the foreign
country, the inconme must be subject to tax and nust hence
actually be taxed in the foreign country Section 49D does
postulate that 1in order to be entitled to relief against
doubl e taxation the incone which has arisen wthout the
taxable territory nust have been charged to incone-tax by
deduction or otherwi se

849
under the law in force in the country in which the incone
has accrued. It cannot be gainsaid that relief against

doubl e t'axati on can be had in respect of the incone which
has been taxed once according to law'in force in the country
in which it has arisen-and it is the inconme of the person
who is resident in taxable territory and is liable to be
charged to income-tax according to Indian Incone-tax Act.
In other words, it nust be doubly taxed incorne.

The question which was vigorously debated is whether the
di vi dend i ncome which accrued in U K _was charged to tax by
deduction or otherw se according to the |aw of |Incone-tax in
force at the relevant tine in UK

In UK there is a slight anomal ous positionwith regard to
dividend incone. Broadly it is stated that dividend paid
out of the profits of the conpany to sharehol ders " of the
conpany i s not chargeable to incone-tax in-the hands of the
assessee. The conpany pays tax on-its profits. |If dividend
is distributed after tax is paid by the conpany it is
optional with the conpany not to deduct any incone-tax @ from
the dividend paid to shareholders or the conpany may
reinmburse itself in respect of the tax paid by it by
deducting incone-tax at standard rate from the dividends
paid to the sharehol ders, vide s. 184, U K Incone-tax Act,
1952. The dividend incone thus received by the sharehol ders
is not chargeable to income-tax but is certainly chargeable
to surtax in the hands of the assessee. In view of this
| egal position,, it was strenuously contended that there was
no statutory provision for taxing dividend incone under the
law of U K. nor was there any nmachinery.  prescribed for
assessing to income-tax the dividend incone accrued to a
sharehol der. The Company havi ng been charged to tax on. its
i ncone, the dividend income in the hands of sharehol ders was
not chargeable to incone-tax in the hands of sharehol ders.
It was further said that to work out the nechanics of relief
to be granted it nmust be shown that the dividend income in
the hands of the assessee nust be assessed at sone rate of
income-tax in U K and then comparison can be made wth
Indian rate of incone-tax to grant relief.

Initially tile difference that stares in our face in respect
of deduction of incone-tax fromdividends paid by conpanies
under U K income-tax |aw and our Act nust be noticed.
Under U. K. law the conpany has to pay tax on its profits or
gains as its liability and not as agent of menbers to whom
dividend is distributed out of profits. Therefore, if
dividend is distributed after profit or gain of the conpany
is charged to tax, it is optional with the conpany either to
deduct or not to deduct the incone-tax paid by it from the
dividend paid to nmenbers and if it chooses to exercise the
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option, it can do so at standard rate. Under s. 18 of our
Act, the conpany has to deduct income-tax and supertax at
prescribed rate fromthe dividend paid to nmenber as agent of
the menber and all suns so deducted shall for the purpose of
conputing the inconme of an assessee, be deenmed to be income

received vide sub s. (4) of s. 18. The dividend incone
i ncluding deduction, that is grossed up inconme, wll be
assessed as incone of the sharehol der and he will be given
credit for the. amount so deducted by the conpany and paid
over to the authority. It was

850

accordingly pointed out that in U K conpany pays tax under
s. 184 on its own liability and reinburses itself to sone
extent by the tax deducted at standard rate from the
di vidend paid to sharehol der ‘and the deduction so nade woul d
not be paid to treasury for and on behalf of t he
shar ehol der. Therefore, M. Desai submitted that even if
i ncome-tax at standard rate is deducted from the dividend
paid by the conpany to the asseseee, the dividend incone in
the hands of assessee is not assessed and charged to tax,
and it could not be said that it is-a doubly taxed inconeg,
as envi saged by s. 49D

No specific pro-vision was pointed out to us which would
show that dividend inconme in UK in the hands of the
assessee i s exenpt /from paynent of Inconme-tax. The conpany
is liable to pay incone-tax on its profits’ ‘and gains and s.
184 enabl es the conpany to deduct from the dividend paid out
of profits, tax at the standard rate for the year in which
the anmpunt payabl e becones due. Dividends which represent
the distribution of a taxed fund are, therefore, styled as
franked incone so far as concerns any further taxation at

the standard rate, i.e. the rate at which deducti on has been
made. The assunption underlying this position is that the
di vidend represents the residue of the total inconme ' which

has already been taxed in the hands of the company, the
fiction being that if tax was not paid by the conpany there
would have been a higher dividend and, therefore, the
di vidend inconme-is already taxed.. But this fiction led to a
nunber of conplications because the conpany i's an
i ndependent juristic person and the schene of the | ncone-tax
Act in UK does not inply that the Conpany pays tax _on
behal f of the menmber. To reconcile this position, way back
Lord Phillimre in Bradbury English Sewing Cotton Co.
Ltd., (1) observed as under
"Their taxation would seemto be | ogical, but
it woul d be destructive of joint stock conpany
enterprise, SO the Act of 1842 has,
apparently, proceeded on the idea that. for
revenue purposes a joint stock conpany -should
be treated as a | arge partnership, so that the
paynment of in,cone tax by a conpany would
di scharge the quasi-partners, The reason for
their discharge nmay be the avoi dance of double
taxation, or to speak accurately, the
avoi dance of increased taxation. But the |law
is not founded upon the introduction of sone
equi tabl e principle as nodifying the statute;
it is founded upon the provisions of the
statute itself; and the statute carries the
analogy of a partnership further, for it
contenpl ates a conpany declaring a divid end
on the gross gains, and then on the face of
the dividend warrant making a proportionate
deduction in respect of the duty, so that the
sharehol der whose total income is so snal
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that he is exenpt fromincone tax or pays at a
lower rate, can get the inconme tax which has
been deducted on the dividend warrant returned
to hinm.
It would appear that conpany for tax purpose being treated
as a large partnership was not nerely a fiction resorted to
reconcile the position of the dividend incone in the bands
of the sharehol der
(1) 8 Tax Cases 481 (House of Lords)

851
and the juristic personality of the joint stock conpany, bat
it was traceable in the words of Lord Phillinore, to the

statute itself. M. Desai, however, contended that this
theory of conpany being treated as a | arge partnership has
been discarded and |ong since exploded in U K itself, and
in this connection reliance was placed on Conm ssioners of
Inland Revenue v. Cull;(1) where Lord Atkin observed as
under
"My Lords, it is now clearly established that
in the case of a |linmted conpany the conpany
itself is chargeable. to tax onits profits,
and that it pays tax in discharge of its own
[iability and not as agent for its
shar ehol ders. The latter are not chargeable
with/I ncome-tax on dividends, and they are not
assessed in respect of them The reason
presunabl y is that the amount which is
avai llable to be distributed as dividend has
al ready been di m nished by tax on the conpany,
and that it is thought inequitable to charge
it again. At one tine it was thought that the
conpany, in paying tax, paid on behalf of the
sharehol der: but this theory is now expl oded
by decisions in this House, and the position
of the shareholders as'to tax is as | have
stated it."
However, in Canadian Eagle Ol Co. Ltd. v. The King, (2)
wherein Lord Macmi |l an, after observing that this topic has

been darkened rather than illunmi ned by a fal se anal ogy which
it has been sought to draw with the case of the taxation of
t he i ncome of United Kingdom conpanies and their
sharehol ders, affirmed the observations of Lord Phillinore

in Bradhury's case (supra) and further observed that this
system of treating the conpany as a large partnership is
highly artificial; but it is a donestic expedient linited in
its operation to U K In Cenlon Finance Co. Ltd. v. Ellwood,
(3) Lord Reid in his speech, after referring to Bradbury’'s
case (supra) and two ot her cases, observed that at one tinme
it was thought that a conmpany pays tax on behalf of ~or as
agent for its shareholders, and, if that were so, the
expl anati on woul d be obvious, but that idea has long been
di scarded. But as late as 4th June 1964, the House of Lords
in F. S. Securities Ltd. v. Commi ssioners of |Inland Revenue,
(4) has reaffirnmed the earlier view which becones abundantly
clear fromthe speech of Viscount Radcliffe. After quoting

the rel evant sentence fromthe speech of Lord Phillinmobre in
Bradbury's case (supra), the noble Law Lord observed that
this analysis. of treating the conpany as a | ar ge

partnership so that paynent of income-tax by a conpany woul d
di scharge the quasi-partners is now accepted as being
correct and it remains essential to the application of the
whol e system even though the connection between any
particular fund of profits and a dividend paid has now
becone, in effect untraceable and the rule

(1) 22 Tax Cases 603 at 636
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(2) 27 Tax Cases 205.

(3) 40 Tax Cases 176 at 205.

(4) 41 Tax Casts 666.

852

that the conpany recoups itself at the standard rate of tax
that is current at the date of paynment neans that conpany
and sharehol der do not necessarily equate their respective
positions as conpletely as the theory of the matter would
require. Proceeding further, it was observed that iif the
di vi dends have borne tax in the hands of the paying conpany
and if they were, therefore, franked incone in the hands of
the respondent as receiving sharehol der, the Revenue could
not enter themas receipt inits trading account for the
purpose of assessing it totax on a separate taxable
subject, that is the trading profit. It was in terns said
that to do so would be to recogni se double taxation in its
nost obvious form There was sone di spute whether this view
is the majority view but having seen the opinion of all Law
Lords, = we have no doubt about this and it is on this basis
that the ‘appeal of the appel lant was al | owed.

It, therefore, appears well established according to the
statute law of U K and the interpretation put on it by the
hi ghest court in that country that the dividends which have
borne tax in the hands of the, paying conpany were treated

as franked incone in'the hands of the assessee. |In other
words, it would nmean that the incone in the form of
di vidends has been subjected to tax.” It - is inmmteria

whet her they were taxed in the hands of the assessee or not
but they are deenmed to have been taxed in the hands of the
assessee in U K It would be: Oadvantageous to refer Sinon' s
Income Tax, 2nd Edn., Vol. |, p. 307, where it is stated
that it 1is a general principle of the lncome Tax Acts in
UK that as far as possible tax is charged at the point
where the income first emerges fromthe source and this is
so even if the person primarily in receipt of the incone
does not ultimately enjoy it but pays it over or accounts
for it to another who is the person beneficially entitled to
it. In such cases the person assessed has the ‘right to
recoup hinself, when naking a paynent of income to the
person entitled thereto, by deducting the tax appropriate to
that income, or by crediting hinself with the anmount when
accounting. The author includes dividend income as one -such
i ncone.

It thus clearly energes that dividends which are styled  as
franked i ncome have borne tax at the source and that is why
they are not assessable for income-tax in the hands of the
shar ehol der.

Now, if thus the dividends styled as franked incone  have
been charged to incone-tax at the source, it would nmean that
it is the income in respect of which income-tax has/ been
pai d by deduction or otherwi se in accordance with the law in
force in the country in which the income accrued. If it is
now charged to tax under the Indian Incone-tax Act, it
obviously becones a doubly taxed income and one of the
requirenents of s. 49D woul d be satisfied.

It was contended on behal f of the Revenue that S. 49D should
be interpreted having regard to the schenme of our Act and in
harmony  with other relevant provisions, and it should not
be interpreted by reference to English statutes not in par
material or decisions of courts in England interpreting
those statutes. It was pointed out that the course adopted
in England in relation to dividend i ncone has been
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descri bed as anomalous. Undoubtedly, to be entitled to
relief wunder s. 49D, the requirements for eligibility
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therein prescribed nust be satisfied by the assessee. One
such requirement is that inconme in respect of which relief
fromdoubl e taxation is sought, is the income in respect of
whi ch he has paid income-tax by deduction or otherw se under
the lawin force in the country in which the income accrued.
VWiile examining the question whether the assessee has
fulfilled this requirement, It will have to be ascertained
what is the |law bearing on incone tax in the country in
which incone has arisen and whether according to that |aw,
the said inconme has suffered tax by deduction or otherw se
again according to the lawin that country. According to
the income-tax law in U K dividends repr esent the
distribution of a taxed fund and are, therefore, styled as
franked incone. The paynment of tax by the conmpany and
deduction nmade at standard rate fromdividend distributed to
sharehol ders, operates in-relief of the shareholders (vide
I nl and Revenue Conmi ssioners v. Blott. (1) Such dividend in-
cone according to the law of the country where it has arisen
is deened to have been subjected to tax. Viewed from this
angl e the dividend inconme inthe hands of sharehol der is not
charged to incone-tax.

It was, however, said that norelief could be granted to the
assessee because in order to work out the mechanics of the
relief it would be necessary to ascertain the rate at which
the Indian inconme-tax wll be payable on the incone in
guestion and the, rate of incone-tax at which income-tax by
deduction or otherwise is paid in the foreign country and
then to ascertain which of the two'is the |lower one which
can be allowed as a deduction fromthe tax payabl e under the
Indian Income-tax Act  in respect of such doubly taxed
income. The contentionis that in England it being optiona

with the conpany to deduct or not to deduct income-tax from
the dividend paid by it fromits profits after tax.is paid
by the conpany, it would be inpossible to ascertain the rate
at which the tax is paid in the foreign country in respect
of such income. Now, the positionin UK wth regard to
deduction of inconetax fromthe dividend distributed from
the, profits of the conmpany is clear inasmuch as the tax can
be deducted only at the standard rate. The ~ expressi on
"incone assessed in the foreign country’ would clearly, in
the context in which it is used, nean subjected to tax .in
the foreign country. 1In order to ascertain whether the rate
under the Indian Inccone-tax Act or the rate of tax in the
foreign country is |ower apart fromany other consideration

the rate of tax in U K in the context of dlvidend income is
easily ascertainabl e i nasnuch as conpany can deduct i ncomne-
tax at standard rate only. Undoubtedly, where the assessee
wag also liable to pay surtax in U K on the dividend i ncome
no conplication would arise in working out the rate hecause
surtax 1is payable on dividend incone. But in the  present
case that difficulty does not arise as the assessee being a
conpany, it was neither liable to any surtax nor entitled to
any relief in UK, and, therefore, the rate of tax can be
wor ked out with certainty consistent with the provisions  of
para (iii) of the Explanation. The assessee thus on the
interpretation put by us in respect of the dividend incone
has paid tax at the standard

(1) [1921] A.C 171 at 201.
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rate and that is the rate of tax of the foreign country for
the purpose of para (iii) of the Explanation

M. Desai submtted that the expressions 'paid, " by
deduction or otherwise" and ’'rate of tax of the said
country’ and the Explanation to s. 49D clearly postulate
that relief can be granted under that section only in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 11

respect of the tax on incone charged, assessed and actually
paid by the assessee, to the Revenue of the foreign country.
In other words, it was said that the incone in the hands of
the person who now clains relief against double taxation
must be assessed as his inconme and income-tax nust be paid
by himto the Revenue of the foreign country or even if it
is paid by the company in respect of dividend income it nust
be shown as agent of the sharehol der collecting it on behalf
of the shareholder and paying it to the Revenue of the
foreign country on behalf of the shareholder. Some of the
facets of this subm ssion have already been exam ned and
dealt wth by wus. The only question is whether the
expression 'assessed’ in para (iii) of the Explanation could
mean assessed in the hands of the sharehol der as his income.
Once it is accepted that the dividend represents franked
in.; conme distributed out of profits and gains and not
liable to further income-tax in the hands of nenmber, it
clearly transpires that for relief against double taxation
it is the income which has been subjected to tax in the
foreign 'country - in which it has arisen and irrespective of
the fact that there is no provision ~conparable to s. 18 (5)
of our Act in the Incone-tax Act of U K vyet the payment of
tax by the conpany operates in relief of the sharehol der and
on that account alone the dividend incone is not chargeable
to tax in UK Therefore, it can be said with reasonable
certainty that in respect of the dividend incone of the
assessee i ncome-tax has been paid by deduction or otherw se
under the lawin force in the country in which incone has.
ari sen. The principle of agency in paynent by the conpany
is worked out on the basis of conpany being treated as a
| arge partnership so that its paynent of tax is-on behalf of
guasi - partners.

Thus, it clearly transpires that all the requirenents of 49D
read with the Explanation have been satisfactorily
established by the assessee and, therefore, the Hi gh Court
rightly answered the question in the affirmative in favour
of the assessee.

Before we conclude, it may be pointed out that the Bonbay
H gh Court in Commi ssioner of Incone-tax v. Tata Sons Pvt.
Ltd..,(,) and the Gujarat H gh Court in. Conmi ssi-oner  of

I ncome-tax V. Cotton, Fabrics Ltd.,  (2) have in terns
followed the decision of the Calcutta H-gh Court under
appeal

Thi s appeal accordingly fails and is dism ssed with costs.

S R Appeal dism ssed

(1) [1974] 97 I TR 128.
(2) [1976] 104 |TR 233.
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