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1. In this appeal fromthe judgnent dated August 9, 1988
passed by the Central Administrative  Tribunal,  Jabal pur
Bench, Madhya Pradesh [hereinafter referred to ‘as ’'the
Tribunal’] the question that arises for consideration is
whet her for the purpose of determ nation of seniority of the
appel I ant s in the Indian Forest Service [ herei nafter
referred to as ’'the Service'] the period of their
of ficiation on the post of Oficer on Special Duty [O S.D.]
in the State of Madhya Pradesh since 1977 till the date of
their appointment to the Service should be taken into
account .

2. Appellants Nos. 1 to 9 were selected for appointnent
to the post of Assistant Conservator of Forests in the
Superior Forest Service of the State of Madhya Pradesh  in
the vyear 1964. After conpletion of their training at the
Indian Forest College, Dehradun they were appointed as
Assi st ant Conservator of Forests in the year 1966.
Appel ants Nos. 10 to 12 were selected for such training in
1965 and on conpletion of their training they were appointed
as Assistant Conservator of Forests in 1967. They were al
confirmed on the post of Assistant Conservator of  Forests
with effect fromCOctober 1, 1968. In the year 1966 the

Service was constituted under the Al India Services Act,
1951. The Service is governed by various rules and
regul ations, including the Indian Forest Service (Cadre)

Rul es, 1966 [hereinafter referred to as 'the Cadre Rules],
the Indian Forest Service (Recruitnment) Rules, the Indian
Forest Service (Appoi ntnent by pronotion) Regul ations, 1966
[hereinafter referred to as 'the Appointnent by Pronotion
Regul ations’], the Indian Forest Service (Regulation of
Seniority) Rules, 1968 [hereinafter refereed to as "the Se-
niority Rules’], nmde by the Central Governnent. The
provisions in these Rules and Regul ations are substantially
the same as those contained in sinmlar rules and regul ations
governing the Indian Administrative Service and the Indian
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Pol i ce Service
3. By order dated January 23, 1974 the Governnent of
Madhya Pradesh abolished 27 posts in the senior pay scal e of
Rs.
403
700-1250 in the cadre of the Service and in their place
equal nunber of tenporary posts of Oficer on Special Duty
(O.S.D.) in the pay scale of Rs. 680- 1000-EB- 1 150 were
created in the State Forest Service. 1In the said order it
was stated that "this arrangenent would renmain effective for
a period of one year or upto the time of preparation of
select list according to Rule 5 of the I.F. S. (Appointnent
by, Pronotion) Regul ations, whichever is earlier. By order
dated July 11, 1975 the said order dated January 23, 1974
was extended for a further period of one year or till the
preparation of select list for the pronotion to the Service,
whi chever is earlier, and by another order dated WMy 25,
1976 it ~was further extended for a period of one year or
till the preparation of select list for the pronotion to the
Service; whichever is earlier. By orders dated February 22,
1977, WMarch 5, 1977, March 21, 1977 and April 22, 1977 the
appel l ants were pronoted on the posts of O S.D. in the pay
scale of Rs.680-1150. Wile they were thus officiating the
nanes of the appellants were included in the select list for
the year 1978 prepared by the Sel ection Conmttee under the
Appoi nt rent by Pronotion Regul ations in Decenber, 1977. The
said select list contained the nanmes of 67 persons out of
whi ch 38 persons were appointed to the Service for the year
1978. Since the appellants were 1l ower down in nerit in the
said select list they could not be appointedto the Service
on the basis of the said select list. The names of the
appel lants were not contained in the selectlist  for the
year 1979 which was prepared on Decenber 19, 1978, The
nanes of some of the appellants were contained in the sel ect
list for the year 1980 but the select |list of 1981 did not
contain the nanes of any of the appellants. The nanes of
sone of the appellants were included in the select l'ists for
the years 1982 and 1983 but in the select list for the year
1984 the sane of none of the appellants was included. The
select list for the year 1985 contained the nanes of all the
appel l ants and by order dated Septenber 24, 1985 the appel-
ants were appointed to the Service and were allotted the
Madhya Pradesh Cadre. They have been assigned 1981 as the
year of allotment for the purpose of seniority in the
Service. Their claimis that they should have been assigned
1971 as the year of allotnment as they were continuously
hol di ng the senior post of Deputy Conservator of Forests a
cadre post in the Service uninterruptedly from1977 till the
date of their appointnent to the service and V.N. Khare, a
direct recruit of 1971 batch, had started officiating on the
senior post in 1977. The appellants filed an application
(0,A 25/1988) before the Tribunal for the redress of | their
gri evance. The said position of the appellants has  been
di sm ssed by the Tribunal by judgnent dated August 9, 1988.
4.Since the main question relates to seniority, a reference
nmay be nmade to the relevant provisions contained in the
Seniority Rules. Rule 3 of the Seniority Rules provides for
assi gnment of year of allotment. The relevant parts of the
said Rul e are as under :-

"3. Assignnment of year of all otnent

(1) Every officer shall be assigned a year

of allotnent in accordance with provisions

herei nafter contained in this rule.

(2) The year of allotment of an officer

appointed to the Service shall be
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(a) X X X X X X XXXXXXX
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(b) X X X X XX X X X X XXX

(c) VWere an officer is appointed to the
Service by pronmotion in accordance with rule 8
of the Recruitment Rules, the year of
al | ot ment of the junior-nost anong the
officers recruited to the Servi ce in
accordance with rule 7 or if no such officer
is available the year of allotnent of the
junior nost anong the officers recruited to
the Service in accordance with rule 4(lI) of
these Rules who officiated continuously in a
seni or post froma date earlier than the date
of commencement of such officiation by the

former
Provided that seniority of officers who are
subst anti vel y hol di ng the post of a

Conservator of Forests or a higher post on the
date of constitution of the Service and are
not adj udged suitable by the Special Selection
Board in accordance with the Indian Forest
Service: (lnitial Recruitment) Regul ations,
1966, ‘but who may | ater on be appointed to the
Service under Rule 8 of the Recruitnment Rules
shall /be determned ad hoc by the Centra
Government in consultation with the State Cov-
ernnment. concerned and the Comnmi ssion
Expl anation 1.- In respect of —an officer
appointed to the  Service by promtion in
accordance with sub-rule (1) of rule 8 of the
Recr ui t nent Rul es, t he peri od of his
conti nuous officiation in a senior post shall
for the purpose of determination of hi s
seniority, count ~only fromthe date of the
inclusion of his nane in the Select List, or
from the date of his officiating appointnent
to such senior post, whichever is |ater.
XXX XXX XXXXXXX
5. Under Rule 3(2)(c) the year of allotnent of an officer
who has been appointed to the Service by pronotion is
det er m ned by giving him the benefit of conti nuous
officiation in a senior post and he is given the sane vyear
of allotnent as is given to the junior nobst anobng officers
directly recruited in the Service who ~officiated con-
tinuously in a senior post fromthe date earlier than the
date of conmencenment of such officiation of  the pronoted
of ficer. Expl anation 1 expressly prescribes that the
benefit of the period of continuous officiation can be
availed by a pronoted officer only fromthe date of the
inclusion of his name in the select list or fromthe date of
his officiating appoi ntnent to such senior post, whichever
is later. This means that the two requirenents, nanely,
of ficiating appointment to the senior post and inclusion of
the nanme in the select list, must be fulfilled before the
benefit of officiation can be availed by a pronoted officer
for the purpose of seniority. Fromthe said provisions it
necessarily follows that both these conditions nust be
satisfied not only at the stage of conmencenment of the pe-
riod of officiation but should continue to be satisfied
during the entire period of officiation till appointment 1is
nade to the Service. |In other words, under Rule 3(2)(c) of
the Seniority Rules a pronoted officer can avail the benefit
of the period of continuous officiation in a senior post for
t he purpose of Seniority only if the follow ng t wo
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requirenents are fulfilled at the tine of his appointnent to
the Service
(i) he had been continuously officiating in
a senior post; and
(ii) his name was in the select list during
the period of such continuous officiation
405
6. In order that they nay be able to claim
the benefit of the aforesaid provisions for
the purpose of determination of their se-
niority in the Service the appellants nust
first show that they were continuously of-
ficiating in a senior post from 1977 till
their appointnent to the Service in 1985. The
expression ’'senior post’ is defined in Rule
2(g) of the Seniority Rules in the follow ng
terns :-
" "Seniority post’ means-
a post included and specified under item1 of
the Cadre of each State in the Schedule to the
I'ndian Forest Service (Fixation of Cadre
Strength Regul ations, 1966,
and i ncludes
a post included in the nunber of post s
specified in items 2 and 5 of the said cadre,
when held on senior scale of pay, by an
officer recruited to the Service in accordance
with  sub-rule (1) of rule 4 or rule 7 of the
Recruitment Rul es.”
7. According to the aforesaid definition a senior post is
confined to the posts included and specified under item1 of
the Cadre of each State in the Scheduleto the Indian Forest
Service (Fixation of Cadre Strength) Regul ati ons, 1966 and a
post included in the nunber of posts specified in items 2
and 5 of the said cadre, when held on senior scale of  pay,
by an officer recruited to the Service in accordance wth
sub-rule (1) of Rule 4 or Rule 7 of the Recruitment Rules.
8. The question is whether the post of O S.D. on which the
appel l ants were appointed in 1977 is a senior ~post  under
Rule 2(g) of the Seniority Rules. The said post is” not a
post included and specified under item1 of the Cadre of the
State of Madhya Pradesh in the Schedul e to the Indian Forest
(Fixation of Cadre Strength) Regul ations, 1966. It is also
not a post included in the nunber of posts specified in
items 2 and 5 of the said cadre. Moreover, fromthe ~order
dated January 23, 1974 whereby the posts of O S.D were
created it woul d appear that the said posts were created in
the State Forest Service in the place of the posts in_ the
seni or pay scale Rs. 700-1250 of the Service which were kept
i n abeyance and the post of O S.D. had a | ower pay scale of
Rs. 600-1150. This shows that the post of O S.D. was not a
post equivalent to a cadre post in the senior pay scale of
the Service but was a post in the State Service having a
| ower pay scale than the post in the senior pay scale in-the
Servi ce.
9. Shri Madhava Reddy, the | eaned senior counsel appearing
for the appellants, has, however, urged that though the ap-
poi nt ment of the appellants was nmade on the posts of O S.D.
but they were actually discharging the duties of Deputy
Conservator of Forests during the period 19771985 and that
the post of Deputy Conservator of Forests is a senior pay
scale post in the cadre of the Service and, therefore, the
appel l ants nust be treated to have continuously officiated
on a senior post in the Service. W find it difficult to
accept this contention in view of the provisions contained
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in Rules 8,9 and 10 of the Cadre Rules provide as follows : -
"Rules 8. Cadre posts to be filled by cadre
officers. Save as otherw se provided in these
rules every cadre post shall be filled by a
cadre officer.
Rule 9. Tenporary appointnment of non-cadre
officers to cadre posts.- (1) A cadre post in
a State may be filled by a
406
person who is not a cadre officer if the State
CGovernment or any of its Heads of Depart nment
to whomthe State Governnent nay del egate its
powers of nmaking appointments to cadre posts
is satisfied-
(a)that the vacancy is not likely to last for
nore than three nonths;

or
(b)t hat there 1is suitable cadre of ficer
avai lable for filling the vacancy.

(2) Where in-any State a person other than a
cadre officer is appointed to a cadre for a
peri od exceeding three nonths,

CGover nrent ~shall forthwith report the fact to
the /Central Governnent together wth the
reasons for making the appoi ntrent.
(3) On receipt of a report -under sub-rule
(2) or otherw se, the Central Government may
di rect that the  State CGover nirent shal
term nate the appoi nt ment of such person and
appoint theretoa cadre officer, and where any
direction is so issued, the State Governnent
shal | accordingly give effect thereto.
(4) Wiere a cadre post is likely to be
filled by a personwho i's not a cadre officer
for a period exceeding six nonths, the Centra
Government shall report the full facts to the
Union Public Service Conmission wth t he
reasons for holding that no suitable officer
is available for filling the post and may in
the light of the advice given by the Union
Public Service Comm ssion give sui tabl e
direction to the State Governnment concerned.
Rul e 10. Report to the Central Governnent — of
vacant cadre posts.- Cadre posts shall not be
kept vacant or held in abeyance for ~ periods
exceedi ng six nonths without the approval of
the Central CGovernnent. For this purpose, the
State Governnment shall nmake a report to the
Central Governnent in respect of the follow ng
matters, nanely: -
(a) the reasons for the proposal
(b) the period for which the State GCGov-
ernnment proposes to keep the post vacant  or
hold it in abeyance;
(c) the provisions, if any, made for ex-
i sting incunbent of the post; and
(d) whether it 1is proposed to make any
arrangenents for the performance of the duties
of the post to be kept vacant or held in
abeyance, and if so, the particulars of such
arrangenments. "

10. These rules show that while Rule 8 requires that every

cadre post shall be filled by a cadre officer, Rule 9 lifts

the enbargo in certain circunmstances and pernits a cadre

t he

St at
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post to be filled by a person who is not a cadre officer
provides the State Governnent concerned is satisfied that
either (i) the vacancy is not likely to last for nore than
three nmonths, or (ii) there is no suitable cadre officer
available for filling the vacancy. |In case the appointnent
is for a period exceeding three nmonths sub-rule (2) of Rule
9 requires that the State Government shall report forthwith
to the Central Governnent the fact of such appointnent
together with reasons for naking such appoi ntnent and under
sub-rule (3) of Rule 9 on receipt of such report the Centra
CGovernment nmay direct that the State Governnent shall
term nate the appoi ntnent of such person and appoint thereto
a cadre officer and where such direction is so issued the

State Government is required to give effect thereto. In
cases where a cadre post is likely to be
407

filled by a person who is not a cadre officer for a period
exceeding six months subrule (4) of Rule 9 further requires
that the Central Governnent shall report the full facts to
the Union Public Service Commi ssion with reasons for hol di ng
that no suitable cadre officer is available for filling the
post and may in the Iight of the advice given by the Union
Public Service Conm ssion give suitable directions to the
State Government concerned. Rule 10 |ays down that cadre
post shall not be kept vacant or held in abeyance for
peri ods exceeding six nmonths without the approval of the
Central Governnent and the State Government is required to
make a report to the Central CGovernnent in respect of the
matters specified in clauses (a) to (d) of the said Rule.

1 1. As regards keeping in abeyance the posts in the senior
pay scale in the Service under order dated January 23, 1974
the stand of the Union of India is that no report was nade
by the State Government to the Central Covernnent as
required by Rule 10 and the Central Government did not give
its approval to keep these postsin abeyance. Since, we arc
not required to consider the legality of the order  of the
State Governnent dated January 23, 1974, keeping the said
posts in abeyance, we do not propose to go into this

questi on.

12. W will, however, exam ne whether the —provisions of
Rule 9 were conplied with in so far as the appointnent of
the appellants on a cadre post is concerned. —In this regard

both the Union Government as well as the State Covernnent
have taken the stand that the appointnment of the appellants
as OS.D. was on a post in the State Forest- Service and that
it was not a cadre post in the Service and, therefore, none
of the requirenments of Rule 9 of th Cadre Rules was required
to be conpile with. The appellants can succeed only i _they
arc able to show that they were appointed on the post of
Deputy Conservator of Forests a post included in the /cadre
of the Service in accordance with Rule 9 of the Cadre
Rul es. We, however, find that the appointnment ‘of the
appel lants was not on the post of Deputy Conservator o
Forests but was not on the post of Deputy Conservator - of
Forests but was on the post of OSD, a post carrying |ower
pay scale and falling in the State Forest Service. Si nce
the appointnment of the appellants was not on a post in the
cadre of the Service the requirenents of Rule 9 were not,
conplied wth in making the appointnment and for continuing
them on the said post during the period 1977-85. In our
opi nion, therefore, it cannot be said that the appellants
were continuously officiating in a senior post in the
Service prior to their appointnent to the Service in 1985.

13. Moreover, even if it be assumed that the appel | ant s
were continuously officiating in a senior post in t he
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Service during the period 1977-85 they cannot avail the
benefit of the said officiation for the purpose of seniority
because after the select list of 1978 which included their
nanes the next select list for the year 1979 did not contain
their nanes and so also their nanes were not included in the
select lists for the years 1981 and 1984. The names of sone
of the appellants were included in the select lists for the
years 1980, 1982 and 1983 and nanes of all the appellants
were included in the select list for the year 1985. The
subm ssion of Shri Madhava Reddy is that the non-inclusion
of the nanmes of the appellants in the select lists for the
years subsequent to the year 1978

408

is of no consequence because the names of the appellants
were included in the select list for the year 1978 and since
they were officiating on a senior post on the date of such
inclusion in 1978 and they continued to officiate till 1985
they are entitled to count the entire period of officiation
for the purpose of assignnment of year of allotment under
Rule 3(2)(c) of the Seniority Rules. W do not find any
merit in this subm ssion. “As indicated earlier Explanation
1 to sub-rule (2Xc) of Rule 3-envisages that an officer who
is appointed to the Service by promotion can take the
benefit of the period of continuous officiation in a senior
post for the purpose of seniority if, on the date of his ap-
pointnent to the Service, (a) he had been continuously
officiating in a senior post, and (b) his nane was in the
select list. Both these requirenments nust co-exist not only
at the stage of comrencenent of the period but also not only
at the stage of comencenent of the period but also during
the entire period for which benefit is clainmed. If either
of these conditions ceases to exist at any stage before the
appointnent to the Service, there will be a break in the
continuity of officiation and the benefit of officiation
woul d not be avail able for the purpose of seniority. Thi s
may occur either due to posting on a post which is not a
seni or post in the cadre or due to non-inclusion of 'the nane
in the select list for the subsequent year. The consequence
in either even is the sane and the period of ~officiation
cannot be taken into account for the purpose of seniority,
Therefore, the effect of the non-inclusion of the nanes of
the appellants in the select lists for the years 1979, 1981
and 1984 is that one of the requirenents of Rule 3(2)(c) of
the Seniority Rules which could enable appellants to avai
the benefit of continuous officiation had ceased to exist.
The fact that the appellants were officiating in the senior
post during the period when their names were not in the
select list, by itself, would not enable themto obtain the
benefit of such officiation for the purpose of  seniority.
The appel lants are, therefore, not entitled to count the pe-
riod of continuous officiation in the post of O S. D.. during
the period 1977-85 for the purpose of determ nation of their
seniority and assignment of the year of allotnent and the
Tribunal has rightly denied the benefit of such officiation
to the appellants.

14. shri  Madhava Reddy has pl aced reliance on the decisions
of this Court in Harjeet Singh etc. v. Union of India &
Os., (1980) 3 SCR 459; Amik Singh & Ors., v. Union of
India & Os., (1980) 3 SCR 485, and Union of India etc. V.
GN Tiwari & Os., (1985) Suppl. 3 SCR 744. 1In Harjeet
Singh (supra) this Court was dealing with the rul es
governing the Indian Police Service and in the context o
temporary appoi ntment of non-cadre officers to cadre post in
the Indian Police Service this Court has referred to the re-
quirements of Rule 9 of the Indian Police Service (Cadre)
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Rul es, 1954 and has observed that such appointnent is
subject to the directions of the Central Governnent who may
term nate such appointnment and that the Central Governnent
too is bound to obtain the advice of the Union Public
Service Commission if appointnent is to extend beyond six
nont hs. In Anrik Singh (supra), which also relates to the
India Police Service, this Court was again dealing with Rule
9 of the Indian Police Service (Cadre) Rules, 1954 and has
observed: -
409
"In the present case, no such report by the
State Governnent to the Central Governnent was
sent, no consul tation by the Centra
Governnent ~ with the Conm ssion was done. We
are agreed that by-passing the Public Service
Conmi ssion bespeaks prima facie inpropriety,
but ~we are not-inclined to consider this
grievance as destructive of the officiation of
Ahluwalia in the special conspectus of facts
present here. ~For one thing, Ahluwalia has
nothing to do with the error; for exanple, no
senior of  Ahluwalia suffered, thirdly, the
Central ~ Governnent, in exercise of its power
to relax the Rules, in good faith and, indeed
in equity, didrelieve the officer against
this violation." [p.498]
15.1n the said decision though this Court has disapproved
the violation of the provisions of  Rule 9 but in the facts
of that case it was held that the officiation could be taken
into consideration. “In the recent decisionin Syed Khalid
Razvi & Os. v. Unionof India & Os., 1993 Supp  (3) SCC
575, this Court in the context of rul es governing the Indian
Pol i ce Service, has observed :-
“I'n other words, where the vacancy/vacancies
continue for nore than three nonths, the prior

concurrence of the Central Governnent is
mandatory. |If it continues for nore than six
nonths prior approval of the Union Public
Service Conmission is also nandatory. Any

appoi ntnent in violation thereofis not an ap-

poi nt ment in accordance with the law " [p.598]
16. In GN Tiwari’ (supra) this Court, in the facts of
that case, has held that there was a deened approval by the
Central Governnent to the officiation in the cadre post ~ of
the officers belonging to the State Service since the “State
CGovernment had sent a report to the Central Governnent and
the Central Governnment had also asked for consolidated
proposal of officiation of non-cadre officers on cadre
posts. This decision has no application to the present case
because no such report was sent by the State Government and
the Central Governnent was not even apprised of -the ap-
poi ntnent of the appellants and, therefore, there is no
guestion of deened approval of the officiation of the
appel l ants on a senior post in the Service by the Central
Gover nnent .
17. As pointed out earlier, the appellants were never
appointed to a cadre post in the Service and their
appoi ntnent was on the post of OS.D. in the State Forest
Servi ce. The cases on which reliance has been placed by
Shri  Madhava Reddy do not, therefore, Iend any support to
the case of the appellants.
18. Another contention that has been urged by Shri Madhava
Reddy is that under Rule 4(2) of the Cadre Rules it s
i ncunbent on the part of the Central Governnent to reexani ne
the strength and conposition of each cadre in consultation
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with the State Governnent concerned at the interval of three
years. It has been pointed out that after the constitution
of the Service in 1966 the cadre review was due in 1969, 1972
and 1975 but no such review was done till 1977 and
thereafter it was done in 1981 and no review was done in
1984. The appellants were included in the select 1list of

1978 after the review of 1977. The Tribunal has, therefore,
rightly pointed out that the appellants cannot be said to be
prejudi ced because after such review was done in 1977 the
nanes of the appellants were included in the select list of
1977 but in spite of such inclusion they could not be
appoi nted. As regards non-revi-

410

sion of the cadre prior to 1977 the claimof the appellants
nmust be held to be belated and was rightly rejected by the
Tri bunal

19. For the reasons aforenenti.oned we do not find any nerit
in this appeal and it is accordingly dismssed. But in the
circunstances the parties are left to bear their own costs.
412




