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ACT:

M neral Concession Rules, 1949--Rul es 28(1-A), 57(1)--Scope
of --Failure of the State CGovernment to di spose of
applications for grant of mning lease wthin the time
prescribed by the rules--Wether the State  CGovernnent is
deened to have refused the applications.

Revi ew-1f Central Government court review under rule 57(1)
decision of State Governnment to grant |eave pursuant to
mandanus issued by H gh Court.

HEADNOTE:

In Septenmber, 1953, the first respondent applied for a
m ning | ease for over 900 acres in the then Hyderabad State.
He was granted a | ease of about 57 acres in January, 1954 by
an order of the State Governnent which was silent as regards
the other areas included in his application. Wi le the
respondent kept pressing’ for a lease of the renmining
areas, the State Governnent began to grant,; sonme of these
areas to other persons including the appellant. Meanwhile,
on Decenmber 8, 1955, the respondent nobved the Centra
CGovernment under Rule 57 of the Mneral Concession Rules,
1949, seeking a direction to the State to grant . to him the
| ease of the areas sought by him and to stop granting
further areas to other applicants. This review petition was
dism ssed on the basis that the order of the State
Covernment granting only 57 acres by inplication amunted to
a rejection of the respondent’s claimfor the bal ance area.
On Septenber 15, 1956, the M neral Concession Rules were
anmended and a new sub rule 28(1) (A was introduced which
provided that every application under Rule 27 shall be
di sposed of within 9 nonths fromthe date of its receipt.
The anended Rul e 57 provided that the failure of the State
CGover nient to dispose of an application wi t hin the
prescri bed period woul d be deened to be a refusal to grant a
| ease and that the aggrieved person may, within two nonths,
apply to the Central Government for a review. A further
amendnent of Rule 57(2) provided that any application
pending with the State CGovernment an 14th Septenber, 1956
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and remai ni ng undi sposed of on the 24th August, 1957, shal
be di sposed of by the State Governnent within 6 nonths from
the latter date. Prior to this anmendnent the respondent had
filed another review petition before the Central Governnent
and on Septenber 26, 1957, that petition was dism ssed by
the Governnent as being premature; this was on the basis
that the respondent’s original application was pending on
31st August, 1957, and the period of 6 nonths from that
date, as prescribed by the anended Rule 57(2) had not yet
expired.

The respondent then nmoved the High Court by a petition under
Article 226. making the State Government alone party and
seeking a wit of nmandanus to the Governnent to di spose of
his application of Septenber, 1953, expeditiously. The High
Court allowed this petition and did not accept t he
contention, on behalf of the State Government that in view
of section 57(2) the respondent’s application nmust be

L11Sup C/11

154

deened to have been rejected. it held that section 57(2) was
i ntended to be for the benefit of the applicant and did not
relieve the State CGovernment from performng the statutory
function inmposed on it under rule 17 of granting or refusing
the licence. During the pendency of the first petition, the
respondent had also filed a second petition seeking the sane
relief and this was disposed of in August, 1959 on the basis
of a statenent by the Governnent Advocate that the State
Covernment was prepared to dispose of the first respondent’s
application on the nerits without relying on rule 57(2).

By an order on May 27, 1961, the State Governnent granted
on. mning lease to the, respondent all the areas for which
he had applied in Septenmber, 1953 excluding those areas
which had been earlier |eased to others., However. the
Central CGovernnent allowed a review petition under Rule 57
filed by the appellant and set aside the order on the ground
that the application nade by the appellant, the first
respondent, as well as others which were pendi ng before the
State Governnent 'should be deenmed to have been rejected on
1st March, 1958 in view of rule 57(2).

The 1st respondent then challenged this order by "a wit
petition in the H gh Court which was allowed and the order
was quashed. The court held that rule 57(2) was enacted
only for the benefit of the applicants and did not take away
the power of the State Governnent to di spose of applications
even after expiry of the prescribed period;-that in view of
the Governnment Advocate’s concession the State Governnent
Was st opped from contending t hat t he respondent’s
application of Septenber, 1953 must be deened to have ' been
refused; and furthernore that in view of the wit of
mandanus issued in the first wit petition, the /'State
Covernment was bound to consider the application of the 1st
respondent and the decision of the State Governnent taken in
obedi ence to the order of the H gh Court could not have been
set aside by the Central Governnent.

HELD : (Per Hedge and Grover, JJ); The appeal nust  be
allowed (By the Court) (1) Reading rule 28 (1-A) and rule 57
(2) together, there is no doubt that after the period
prescribed, the State Governnent is inconpetent to deal with
the applications’ pending before it. The H gh Court was,
therefore, wong in holding that even if an application
stands rejected for failure to pass an order within the tine
prescribed, the State Governnent has power to issue a
licence. [164 C]

Dey Gupta & Company vs. State of Bihar A 1.R 1961 Pat.
487; referred to.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 12

(2) There can be no estoppel against a statute. Rule 28(1-
A and rule 57(2) are statutory rules. They bind the
Government as nuch as they bind others. The requirement of
those rules cannot be waived by the State Governnents.
Therefore the fact that the Government Advocate represented
to the Court that the 1st respondent’s application was stil
pending could not change the |egal position nor could it
confer on the State Governnent any power to act in
contravention of those rules. [165 A-B]

(3)Per Hegde and Grover JJ.); As far as the State CGovernnent
was concerned the wit issued was binding whether the
decision rendered by the Court was correct in law or not;
but that decision could not bind the appellant or the
Central Governnent who were not parties to that wit
petition.. It was not a judgnment in rem |In obedience to
the wit issued by the court, the State Government did
consi der the

155

application of the 1st respondent and granted himthe | ease
asked flor~ by him The Central Governnment had been
constituted as the revisional authority under rule 57. That
authority is a quasi-judicial body created by statutory

rul es. It is bound by lawto discharge the duties inposed
on it by rule 57. ~ Therefore it had to obey the mandate of
rule 57. In so doing it cannot be said that it had

i nfringed the mandanus i ssued by the H gh Court. [165 D F]
(Per Shah J, dissenting) : The appeal nust be disnissed,
Granting that the High Court erroneously issued a wit of
mandanus directing the State Government to wperform its
functions it was, not open to the Central - Government in
effect to exercise appellate authority over the judgnent of
the H gh Court. To accede to the contention ‘that the
executive has the power, when exercising quasi-judicia
functions, to sit in appeal over the decision of the Hgh
Court is to destroy the schenme of division of powers under
our Constitution. There was no distinction between the
ef fect of an order made by the Hi gh Court and carried out by
the State, and an order nade by the Hi gh Court and confirmed
in appeal by this Court and carried out by the 'State.
Article 141 of the Constitution has no bearing on that
guesti on. If this Court decided a question of law or of
fact or a mxed question of law and fact —arising in an
appeal against an order passed by the High Court ina wit
petition against the action of the State Governnent granting
or refusing to grant a licence, it would not be open to the
Central CGovernnent, hearing a review petition against the
order of the State Government in conpliance withthe order
of this Court, to set aside the order so as to upset. the
order of this Court. [156 H

It is well settled that a person who has not been nade a
party to a proceeding may still appeal with | eave  of the
Appel | ate Court provided he m ght have properly been nmade 'a
party to the proceeding. The appellant could undoubtedly
have been made a party to the petition before the High
Court. He coul d, therefore, challenge the correctness  of
the order and no objection could be raised against the
granting of |leave to himto appeal on the ground that he was
not a party to the wit petition. [157 F, 158 (

Re. "B" an Infant [1958] 1 QB. 12 C. A, The Province of
Bonbay v. Western India Autonobile Association |I.L. R [1949]
Bom 591; Ponnalagu v. State of Madras |.L.R [1953] Mad.
808; Pullayya v. Nagbhushanain |I.L.R 1962 A P. 127 F.B.
referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 2 1 21 and
2122 of 1969.

Appeals fromthe judgment and order dated July 18, 1969 of
the Andhra Pradesh High Court in W P. Nos. 464 and 602 of
1965.

D. Narasaraju, A Subba Rao and K. R Sharma, for the appel -
lant (in both the appeal s)

M C. Setalvad P. Parameswara Rao, V. Rajagopal Reddy, S, L.
Setia and K C Dua, for respondent No. 1 (in both the
appeal s).

V. A seyid Mihanmmad and S. P. Nayar, for respondent No. 2
(in both the appeal s).

156

P. Ram Reddy and A. V. V. Nair, for respondents Nos. 3 and 4
(in CA No. 2121 of 1969) and respondent No. 3 (in C. A No.
2122 of 1969).

The Judgnent ~ of HEGDE and GROVER, JJ. was delivered by
HEGDE, J." SHAH, J. delivered a dissenting opinion

Shah, J. | —agree that Appeal No. 2122 of 1969 nust be
di smi ssed. | also agree that if the states to dispose of
the application for grant of a mining lease within the tine
prescribed by the rules, the failure,results in refusal to
grant the |ease./ The High Court was in error in holding
that in the absence of a provision enacting, that even if
the application stands rejected for failure to pass an order
within the time prescribed, the State Governnent has power
to issue a licence. The High Court was again in error in
hol ding that because of the representations mnade by the
St at e before Bhi masankaran, J., in Wit Petition No. 1237 to
1957 the State Governnent were estopped fromcontending that
the application was by the first respondent nust be ' deened
to have been refused.

But | amunable to agree that the Central GCovernment was
conpetent in exercise of its power of review, against the
order of the State Governnment nade in conpliance with the
order of Basi Reddy, J. in Wit Petition No. 888 of 1957, to
set aside the order so as in effect to overrule the,
j udgrment of the Hi gh Court.

The relevant facts may be recalled. The Central Governnent
made an order on Septenber 25, 1957, in the revi ew
application filed by the first respondent holding that his
application was premature and that it was for the State
CGovernment to dispose of the application within six _nonths
of August 31, 1957. The first respondent then noved
Petition No. 888 of 1957 for a mandanus directing the State
CGovernment to dispose of his application. By order dated
Noverber 4, 1958, Basi Reddy, J., observed that r. 57(2) as
anended by S.R O No. 2753 "is intended for the benefit of
the applicant, and does not relieve the State from per-
forming the statutory functions inposed on it under rule
17(1) and 17(2) viz. of granting or refusing the 1licence"
The State CGovernment then heard the application and granted
the mining | ease for which the first respondent had applied
on Septenber 15, 1953. Against that order the appellant
noved a review petition. The Central CGovernment by order
dat ed February 15, 1965, allowed the review petition and set
aside the grant in favour of the first respondent.

Granting that the High Court erroneously issued a wit of
mandanus directing the State Government to performits func-

tions it was, in nmy judgnent, not open to the Centra
Gover nent
157

in effect to exercise appellate authority over the judgnent
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of the High Court. |If the order was erroneous it could be
set aside by an appropriate proceeding before a D vision
Bench- of the High Court or before this Court. But the

Central Governnent had no power to set aside the order on
the view that the H gh Court had reached an erroneous
conclusion. To accede to the contention that the executive
has the power, when exercising quasi-judicial functions, to
sit in appeal over the decision of the Hgh Court is to
destroy-the schenme of division of powers under our
Constitution. | see no reason for naking a distinction be-
tween the effect of an order made by the Hi gh Court and
carried out by the State, and an order made by the High
Court and confirmed in appeal by this Court and carried out
by the State. In nmy view Art. 141 of the Constitution has
no bearing on that question. |If this Court decided a
guestion of law or of fact or a mixed question of |aw and
fact arising in an appeal against an order passed by the
H gh Court ina wit petition against the action of the
State Governnent granting or refusing to grant a licence, it
woul d not, in-ny judgnent, be open to the Centra

Covernment, hearing a review petition against the order of
the State Government in conpliance with the order of this
Court, to set aside the order so as to upset the order of
this Court. That i's so,; not because of Art. 14 1, but |
because neither the Legislature nor 'the executive is
i nvested with powers to supersede judgnments of Courts. The
Legislature nmay if conpetent in that behalf change the |aw
but cannot supersede a judgnment of the Court. The executive
has no power to change the [ aw,_-and no power ~ to supersede
the judgnent of the Court.

It was, however, said that the appellant was not i npl eaded
as a party to Wit Petition No. 888 of = 1957, and he could
not seek redress in a superior court-against the order of
Basi Reddy, J. But it is settled by ‘a long course of
authorities that a person who has not been made a party to a

proceeding my still appeal with l'eave of the appellate
Court, provided he m ght have properly been nade a party to
the proceeding : see Re. "B " an Infant.(1). In 1In re.

Securitie Insurance Conpany(2) Lindley, L.J., observed at p.
413
"I understand the practice to ' be perfectly
wel|l settled that a person who is a party  can
appeal (of course within the proper tine)
without any leave, and that a person who
wi thout being a party is either bound by the

or der or is aggrieved by it, or is
prejudicially affected by it, cannot appeal
wi thout |eave. It does not require. much to
obtain leave. If a person alleging him

(1) [1958] 1 QB. 12 C A
(2) [1894] 2 Ch. 410.
158
self to be aggrieved by an order can make out
even a prima facie case why he should have
| eave he will get it; but without |eave he is
not entitled to appeal."
The rul e has been accepted by the High Courts in India : see
The Province of Bonbay v. Western India Autonobile Associa-
tion; (1) Ponnalagu v. State of Madras;(2) and Pullayya V.
Nagbhushanam (3)
The appel | ant coul d undoubtedl y have been made a party to a
petition before the Hgh Court. Ilie could, therefore,
chal l enge the correctness of the order made by Basi Reddy,
J. No objection could be raised agai nst the grant of |eave
to himto appeal ,on the ground that he was not a party to
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the Wit Petition No. 888 of 1957. In nmy judgnent,
therefore, Appeal No. 2121 of 1967 nust al so fail
Hegde, J. These appeals by certificate arise fromthe comon
judgrment of the High Court of Judicature at Andhra Pradesh
in Wit Petitions Nos. 464 and 602 of 1965. The appell ant
herein was the petitioner in Wit Petition No. 602 of 1965
and the 5th respondent in Wit Petition No. 464 of 1965. In
this case, it will be convenient to fornulate the issues
arising for’ decision after setting out the relevant facts.
Anr ut ham Kot ai ah Nai du, the 1st respondent in these appeals
applied for the grant of a mning lease in respect of 915
acres and 18 cents of |ands in Appal anarasi nmhapuram hanl et
of Cheruvumadhavaram in . Khammaneth Teluqa of War anga
District of the then Hyderbad State, on Septenber 15, 1953.
After production of agreenent with the pattedars I|ease in
respect of |ands conprising 57 acres 25 Gunthas was granted
to himas per the order of the Director of Mnes and Geol ogy
dat ed January 9, 1954, That order is silent as regards the
other 'areas -included in his application. Thereafter the
respondent ~was pressing the State Governnent to ,-rant him
on |ease the remaining areas included in his application
Meanwhi |l e on Novenber 21, 1955, the appellant applied for
the grant of a mning | ease of a portion of the area for
whi ch the respondent” had earlier submitted his application
The State Government granted on mining lease to various
persons sone of the areas in respect of which the respondent
had asked for a mning | ease. GCbviously aggrieved by those
grants the respondent noved
(1) I.L.R [1949] Bom 591. (2) I"L.R [1953] Mad. 808.
(3) I.LR [1962] A P. 127 F.B.
159
the Central Governnent wunder rule 57 of  the M nera
Concession Rules, 1949 (to be hereinafter referred ' to as
"rules on Decenber 8, 1955, seeking a ~directicon to the
State CGovernnent to grant to himthe lease asked for by him
by his application of September 15, 1953. He  further
requested the Central Governnent to direct the State
CGovernment to stop granting further areas to other appli-
cants in Appal anarasi mhapuram village pending investigation
of the mtter and pending decision of t he Centra
CGoverrunent. Meanwhi | e on Decenber 27, 1955, the State
CGovernment granted on mning | ease 1 acre and 20 cents of
land to the appellant fromout of the area included in the
1st respondents application. On July 18, 1956, the Centra
CGovernment disnmissed the review petition nade by the 1st
respondent on Decenber 8, 1955 with these observations
"Sir,
I am directed to refer to your | application
dated the 8th Decenber, 1955, on the subject
and to say that after careful consideration of
the facts stated therein, t he Centra
Governnent have cone to the conclusion that
there is no valid ground for interfering wth
the decision of the Government of Hyderabad,
rejecting your application-for grant of mning
| ease for iron ore in Appanarasi mhapuram and

Rai gudam vi | | ages, Khanmmanmeth district. Your
application for revision is, t her ef or e,
rej ected.

Yours faithfully,
Sd/- G C Jerath,
Under Secretary to the Governnent of India."
Evidently the Central, Government proceeded on the basis
that the order of the State CGovernnent dated January 9, 1954
granting 57 acres and 20 cents of land to the 1/st
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respondent, by inplication anmobunted to a rejection of his
claimin respect of the other areas.
Meanwhil e on Septenber 15, 1956, sonme of the rules were
amended. After rule 28(1) anewsub-rule 28(1-A)was inserted.
That sub-rul e reads
"Every application wunder rule 27 shall be
di sposed of by the State Governnent within 9
nonths from the date of receipt of t he
application."”
At the sane time rule 57 was al so anended. Anended rule 57
reads thus :
(1) "Application for review -(1) Were a State
Gover nnent ‘passes as under. -
(i) refusing to grant a certificate of
approval , ‘prospecting license or mning |ease;
160
(ii)refusing to renew a certificate of
approval, prospecting |license or mning |ease;
(iii) cancelling a prospecting license or
m ning | ease
(iv) refusing to permt transfer of a
prospecting license or any right, title or
i nterest therein under clause (iv) of sub-rule
(1) of rule 23 or a niping |lease or any right,
title or interest therein under rule 37,
it shall comunicate in witing the reasons
for such order to the person agai nst
whom the
order ' i.s passed and any person = aggrieved by
such order may, within two nonths of the date
of receipt of such order, apply to the Centra
CGovernment for review ng the samne.
(2) Wiere a State Governnent has failed to
di spose of an application for the grant or

renewal of a certificate of approval or
prospecting license or a mining |l ease wthin
the period prescribed therefore in t hese
Rul es, such failure shall, for the purpose of
these rules, be deened to be a refusal to
grant or renew such certificate, license or

| ease, as the case may be, and any person
aggrieved by such failure my, wthin two
nonths of the expiry of the period aforesaid
apply to the Central CGovernnent for _review ng
t he case.
(3) An application for reviewunder this rule
may be admitted after the period of limtation
prescribed wunder this rule, if the applicant
satisfies the Central Governnent that he had
sufficient cause for not nmaki ng t he
application within the said period."

A further amendnent to that rule 57(2) was made on ' August

31, 1957. The concerned notification No. S.R O 2753 reads
"In exercise of the powers’ conferred by
section 5 of the M nes and M neral s
(Regul ati on and Devel opnent) Act, 1948, the
Central Government hereby makes the follow ng
further amendment in the Mneral Concession
Rul es, 1949, nanely-
Provided that any such application pending
with the State Government on t he 14t h
Sept enber, 1956, and renmi ni ng undi sposed of
on the 24th August, 1957, shall be disposed of
by the State Government within six nmonths from
the latter date.”
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On April 16, 1957, the 1st respondent filed another review
petition before the Central Government. On Septenber 26,
1957,
161
that petition was dismssed by the Central Covernment as
bei ng premature. The rel evant portion of that order reads
"Wth reference to your application dated 16th
April, 1957, on the above subject, | am
directed to invite your attention to this
Mnistry's notification No., MI1-152(26)/57
dated the 21-8-57 (copy encl osed) amending the
M neral Concession Rules, 1949. It wll be
noticed therefrom that the application for
concessions received by the State Govt. prior
to the 4th Septenber, 1956 and renaining
undi sposed of on the 31st August 1957 shal
be disposed of by themw thin six nmonths from
the ‘latter date. Your applicati
r review
is therefore premature at this stage and in
case your application for Mning Lease is not
di sposed of by the State Governnent within the
prescribed period you may apply to the Centra
Cover nent -at the appropriate tinme."
While making this/order, evidently the Central Governnent
had overl ooked its earlier order dated July 18, 1956.
After the aforementioned order of the Central Government,
the 1st respondent noved the High Court of Andhra Pradesh
under Art. 226 of the Constitutionin Wit Petition No. 888
of 1957 seeking a wit of nmandamus to the State ' Government
of Andhra Pradesh to dispose of his application for |ease
nmade on Septenber 15, 1953, expeditiously. To that petition
he made only the State of Andhra Pradesh as the respondent.
Neither the Central Governnent nor the appellant herein were
parties to that petition. That petition came tip for
hearing before Basi Reddy J. on Novenber 4, 1958. At the
hearing the | earned Governnent Pl eader who appeared for, the
State Government conceded that the application of the
petitioner for mning | ease on Septenber 15, 1953 had not
been disposed of by the State Governnent in the nanner
prescribed by rule 17 of the "Rules’ but he contended that
that application nust be deemed to have been rejected in
view of rule 57(2). The Ilearned judge rejected that,
contention with the foll owi ng observati ons:
“In nmy opinion this deenming provision is
i ntended for the benefit of the applicant add
does not relieve the State Government from
perform ng the statutory functions inposed on
it by rules 17(1) and 17(2) viz., of granting
or refusing the licence, and in —case of
refusal of recording in witing the  reasons
for t he refusal and of r ef undi ng the
application fee."
He accepted the petition and issued the mandanus prayed for.
162
During the pendency of the wit petition No. 888 of 1957,
,the 1st respondent filed another wit petition on Decenber
16, 1957 seeking the very relief that he had sought in his
earlier wit ,petition. That petition was disposed of by
Bhi masankaram J. ,on August 20, 1959, with t hese
observations :
"It is stated by the learned 3rd Governnent
Pl eader that the CGovernnent is prepared to
di spose of the application of the petitioner
on the nerits without relying upon rule 57(2)

on fo
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of the Mneral Concession Rules, 1949. in the
circunst ances the petitioner does not want to
press his petition. The wit petition is
accordingly disnissed. There will be no order
as to costs.”
The State Governnment by its order dated My 27, 1961
:granted on mning |lease to the respondent all the areas for
whi ch he had applied an Septenber 15, 1953 | ess those areas
whi ch had been earlier |eased out to others.
Aggrieved by the above order, the appellant noved the
Central CGovernment under rule 57 on July 7, 1961 for review
ing the said order. Even before that he had mpved the
Andhra Pradesh Hi gh Court under Art. 226 of the Constitution
on June 13, 1961 to issue a wit of mandanus to the State
CGovernment .to consider his application for mning |ease in
preference to that of the 1st respondent as according to him
the 1st respondent’s applicati.on should be deened to have
been rejected under rule 57(2).. The High Court rejected
that application observing that the appropriate course for
hi mwas t'o nmove the Central Governnent under rule 57 agai nst
the order of the State CGovernnent. Thereafter on 15-2-1965,
the Central CGovernnment allowed the review petition filed by
the appell ant and set aside the grant made in favour of the
1st respondent on May 27, 1961. It cane to the concl usion
that the applications nmmde by the appellant, the 1st
respondent as well as others which were pending before the
Andhra Pradesh Governnment should bedeened  to have been
rejected on the '1st March 1958, inview of  rule 57(2).
Aggrieved by that  order the 1st- respondent  filed Wit
Petition No. 464 of 1965 praying that the H gh Court may be
pleased to call for 'the relevant records fromthe Centra
CGovernment by issuing a wit of certiorari and quash the
order of the Central CGovernnent and issue a further wit to
the Central CGovernnment and to the :State CGovernnent to grant
the |ease asked for by him During ,the pendency of @ that
petition the appellant filed Wit Petition 'No. 602 of 1965
seeking a wit of nmandanus against the Central ' Governnent
and the State Governnment to grant himthe mning l'ease for
whi ch he had applied. The Hi gh Court has allowed "the wit
petition filed by the 1st respondent and di smissed that of
the appellant. Hence these appeals.
163
So far as Civil Appeal No. 2122 of 1969 is concerned  there
is no nerit in the same. No ground in support ~of that
appeal was urged before us. Hence it fails and it 1is
di sm ssed
In Wit Petition No.. 464 of 1965 from which C vil Appeal
No. 2121 of 1969 arises, the H gh Court set aside the order
of the Central Government on various grounds and upheld the
grant made by the State Governnent in favour of the 1st res-
pondent . We shall now proceed to consider the correctness
of the reasons given by the H gh Court in support 'of its
order.
The H gh Court was of the opinion that rule 57(2) was
enacted only for the benefit of the applicants for | ease,
license etc. so that they may have an early opportunity to
nove the Central CGovernnent for appropriate orders. |In the
view of the Hi gh Court that rule does not take away the,
power of the State CGovernment to di spose of the applications
made for mning | ease etc. even after the period prescribed
expires. In support of this conclusion, it relied on the
decision of the Patna High Court in Dey Gupta and Co. V.
State of Bihar and Anr. (1) as well as on the decision of
Basi Reddy J. in Wit Petition No. 888 of 1957 to which
reference has already been made. Neither the Patna deci sion
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nor the judgnent of Basi Reddy J. nor the decision under
appeal gives any cogent reason An support of the conclusion
that the deenmed dism ssal under rule 57(2) does not take
away the right of the State Government to grant the | ease
asked for. The Patina High Court in support of its
concl usi on observed
"No doubt, reading rule 27(1-A) wth rule
57(2) of the Rules, it is clear that, if the
State Government fails to dispose of an
application for the grant of a mning |ease
within nine nonths, it rmust be deened to have
been refused by it.
But this provision is made, in ny opinion only
for the purpose of filing a review application
before the Central Governnent, so that an
appl i cant desirous to have a mining | ease nay
not ~have “to wait unnecessarily for a I|ong
period w thout any order being passed on his
application. That however, does not nean that
after the lapse of nine nonths fromthe date
of receipt of the application, the State Govt.
ceases to have jurisdiction over the matter so
as not - to pass any order on any application
after ~ the lapse of nine nonths fromthe date
of its receipt.
The  expression "deenmed to be a refusal" in
rule 57(2) is only for the purpose of a review
application to
(1) A 1.R 1961 Pat. 487.
164
be filed before the Central~ CGovernnent, and
it-is not a part of rule 28(1-A). In this
view of the matter the legality of the order
passed by the State Covernment granting a
mning |ease to respondent No. 2 cannot be
Chal | enged on the above ground.™
We think that these observations are not correct. [If it s
ot herwi se, even when a review petition is pending before the
Central CGovernnent under rule 57, the State Governnent can
make an order on the application made -and thus conpel the
parties to file another review petition. Further, if the
Central Governnent gives one direction ins the review
petition and the State Governnent passes an inconsistent
order in the woriginal petition, there is bound to  be
confusion. If we read rule 27(1A). and rule 57(2) together
there is hardly any doubt that after the period prescribed,
the State Governnment is inconpetent to deal  wth the
applications pending before it. According to rule 57(2),
where a State Government has failed to dispose of an
application. for the grant of a mning lease wthin the
peri od prescribed therefor in the rules, such failure shall
for the purpose of the rules be deened: to be refusal to
grant the lease. The rules referred therein include rule 28
as well. This deenmed refusal, if read with the nandate
given to the State Governnment under rule 28(1-A) requiring
it to dispose of the applications within 9 nonths of the
recei pt of those applications, there can be hardly any doubt
that if the State Government does not dispose of the
applications within the tine prescribed, it is deenmed to
have refused those applications, for the purpose of rule 28
as well as rule 57. The H gh Court was wong in thinking
that in the absence of a provision providing for deened
rejection in rule 28(1-A), the contravention of that rule
does not take away the jurisdiction of the State Governmnent.
That concl usion ignores the words in rule 57(2) that deened
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rejection is 'for the purpose of these rules’. In view of
those words in rule 57(2), it was unnecessary for the rule
maki ng aut hority to prescribe in rul e 28( 1A t he
consequences of the failure on the part of the State Gov-
ernment to inplenment the nandate of rule 28(1-A). Hence, in
our opinion, the Central CGovernnent’s decision that the
applications made by the appellant, the 1st respondent and
others for mning |ease should be deened to have been
refused on March 1, 1958 is correct. Therefore the Hi gh
Court was wong in quashing the order of the Centra
CGovernment on that ground.

The High Court was also wong in opining that in view of the
representations made by the |earned Government Pl eader
bef ore Bhi masankaran J. on August 25, 1959, in Wit Petition
No. 1237 of 1957, the State Governnent is estopped from con-
165

tending that the application made by the 1st respondent on
Septenmber . 15, 1953 nust be deenmed to have been refused.
There ' can be no estoppel against a statute. Rule 28(1-A)
and rule 57 (2) are statutory rules. They bind the
Gover nment_as much as they bind others. The requirement of
those rules cannot be waived by the State Governnents.
Therefore the fact that the |earned Governnment Pl eader
represented to the Court that the petition filed by the 1st
respondent on Septenber 15, 1953 was still pending disposa
cannot change the |l egal position nor could it confer on the
State CGovernnent any power to act in _contravention of those
rul es.

Yet another ground relied on by the High Court is that in
view of the wit issued by Basi Reddy J. in~ Wit Petition
No. 888 of 1957, the State CGovernment was bound to  consider
the application of the 1st respondent ~ and therefore the
decision of the State Governnment taken in-obedience to the
order of the Hi gh Court could not have been set aside t he
Central Governnent. It istrue that as far as the State
CGovernment is, concerned the wit issued was bindi ng whet her
the decision rendered by the court was correct in/ law or

not; but then that decision will not bind either the
appel lant herein or the Central CGovernment who were not
parties to that wit petition. It is not a judgnent in rem

In obedience to the wit issued by the court, of the State
CGover nient did consider the application of the 1st
respondent. It granted himthe |l ease asked for by him
Therefore the State Governnent has conplied wth t he
direction issued to it by the Hgh Court. The Centra
CGovernment had been constituted as the revisional authority
under rule 57. That authority is a quasi-judicial body

created by statutory rules. It is bound by |aw to discharge
the duties inposed on it by rule 57. Thereforeit had to
obey the mandate of rule 57. |In so doing, it cannot be said

that it had infringed the mandanmus issued by the High Court
in wit petition No. 888 of 1957 to which, as pointed out
before, the appellant was not a party and the order nade in
whi ch coul d not be ’binding either on the Central Governnent
or the appell ant.
For the reasons nmentioned above, we allow Civil Appeal No.
2121 of 1969 and set aside the order of the High Court and
dismiss the wit petition No. 464 of 1965 but in the circum
stances of the case, we make no order as to costs in these
appeal s.

ORDER
In accordance with the opinion of the mgjority Gvil Appea
No. 2121 of 1969 is allowed and Civil Appeal No. 2122 of
1969 is dismissed. No order as to costs in these appeals.
R K. P.S.
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