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Leave granted.

1. Pari sa Shantappa Upadhye, the predecessor in interest of the
respondent, was the owner of the-land. He entered into a transaction with
the appell ant herein on or about 7.10.1969. The deed was titled as
Conditional Sale Deed of inmmovable property. ~The land, in question, was
situate in the town of Kol hapur in a market area. A shed was constructed

t hereupon. The relevant terns of the said document evidencing the
transaction in question are as under: -

"2. The property described above is sold by ne for a
period of five years and you are put into possession
t her eof . Consi deration of Rs. 500/- for the said'sale is

paid by you to ne and | have received the sane and
there is no grievance with respect to the said receipt.

3. You are entitled to enjoy the possession of the said
property till the said period and get the property
transferred in your name and pay the nunicipa

assessment with respect thereto.

4. In case the above said anpbunt of Rs. 500/- is repaid
to you by the end of the above said period or prior

thereto, you will accept the same and restore the said
property in nmy possession and execute the sale deed in

ny favour as per the agreenent between us.

5. At the end of the period mentioned herei nabove or
al so before the expiry of the said period at any tine if
we return the sale deed anbunt of Rs. 500/-, after
accepting the said anbunt you have to return the
possession in our favour and to execute sale deed in our

favour. This is agreed between us."
2. The plaintiff/respondent offered to return the said anbunt of Rs. 500/ -
to the appell ant/def endant. It was not accepted on the prem se that he had

acquired an absolute title thereto. A suit for redenpti on of nortgage was
filed on or about 24.2.1981. The issue which arose for consideration before
the courts bel ow was as to whether the transaction in question contenplated
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conditional sale with an option to purchase or it was a conditional nortgage.

3. The Hi gh Court by reason of the inpugned judgnent upon

construction of the said deed dated 7.10.1969 (Exhibit 40) opined that the
transaction constituted a nortgage and not an out and out sale. Notice was
taken of the fact that only one docunment was execut ed.

4, M. Shivaji M Jadhav, |earned counsel appearing on behalf of the
appellant woul d submit that the H gh Court comrmitted a serious error in
passi ng the inpugned judgrment insofar as it failed to take into consideration
the concurrent finding of both the | earned Trial Judge as also the first
appel l ate court that the transaction was that of a sale and not a nortgage.
The High Court, it was urged, conmtted a serious error in re-appreciating
the evidence in a second appeal

5. M. Vinay Navare, the |earned counsel appearing on behalf of the
respondent, on the other hand, would support the judgment contending that

not only that a sale for a fixed period is not envisaged under the Transfer of
Property Act, the amount of |oan could have been returned even before the
expiry of _a period of five years.

6. An answer to the question as to whether the transaction is a sale or a
nort gage not only woul'd depend upon the |anguage used in the deed, but

al so the circunstances attending thereto.  The plaintiff in his deposition
categorically stated that his father had taken by way of a |oan a sum of Rs.
500/ - from the appel | ants.

7. There are al so evidences on record to show that the market price of
the I and was hi gher than Rs. 500/- at the rel evant point of tinme.

8. When an absolute transfer of property is nmade, it cannot be limted to
a period. The transaction shows that the appellant was to have title in the
property for a period of five years. Appel l ant was to remain in possession

thereof only for the said period. Plaintiff/respondent was entitled to tender
the said amobunt of Rs. 500/- not-only at the expiry of ‘the said period but
even prior thereto. On tender of such docunent, the appellant was required
to execute a deed of reconveyance (in favour of the plaintiff/respondent.

9. Such a transaction, in our opinion cannot be construed to be a
transaction of sale. It was a nortgage as has rightly been held by the High
Court.

A suit for redenption of nortgage, therefore was maintainable. A suit
for redenption is essentially a suit for recovery of possession

Section 58(c) of the Transfer of Property Act, 1882 reads as under: -

"58 "Mortgage", "nortgagor", "nortgagee"

"mort gage- noney" and "nortgage-deed" defined. \026

(a) * Kk k% * Kk k% * Kk k%

(b) * %k %k % * k% %k % * k% %k % * %k %k % * k% k%
(c) Mort gage by conditional sale \026 Were, the nortgagor

ostensibly sells the nortgaged property \026

on condition that on default of payment of the

nort gage-noney on a certain date the sale shall becone
absol ute, or

on condition that on such paynment being rmade the sale
shal | becone void, or

on condition that on such paynent being made t he
buyer shall transfer the property to the seller

the transaction is called nortgage by conditional sale
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and the nortgagee a nortgagee by conditional sale:

Provi ded that no such transaction shall be deened to be
a nortgage, unless the condition is enbodied in the
docunent which effects or purports to effect the sale.™

10. In this case, the terns of the sale and condition of repurchase were
recorded in one docunent.

The question came up for consideration in P.L. Bapuswam Vs. N
Pattay Gounder [(1966) 2 SCR 918], where this Court laid down the law in
the follow ng terns;
"\005.. Inthe first place, there is the inportant
circunstance that the condition for repurchase is
enbodi ed in the same docunent. In the second pl ace,
there is the significant fact that the consideration for EX.
B-1 was Rs. 4,000/-, while the real value of the property
was, according to the Munsif and the Subordi nate Judge,
Rs. 8,000/ -- The high Court has dealt with this question
and reached the finding that the value of the property was
Rs. 5,500/-, but it is subnitted by M. Ganapathi lyer on
behal f of the appellant that the question of valuation was
one of fact and the H gh Court was not entitled to go into
the question in the second appeal. The ‘criticism of
| earned Counsel for the appellant is justified and we nust
proceed on the basis that the valuation of the property
was Rs. 8,000/- and since the consideration for Ex. B-1
was only Rs. 4,000/- it was a strong circunstance
suggesting that the transacti on was a nortgage and not an
out right sale. In the third place, thereis the
circunstance that the patta was not transferred to the 1st
def endant after the execution of Ex. B-1 by Pal an
Moopan. It appears that defendant no. 1 did not apply
for the transfer of patta and the patta admttedly
continued in the nanme of Pal ani Mbopan even after the
execution of Ex. B-1. Exhibits A-6 and A-7 are certified
copi es of thandal extract of patta for the years 1945-54
and they prove this fact. These exhi bits al so show that
the plaintiff had obtained patta for the | and on the basis
of Ex. A-2. The registered deed of transfer of patta was
executed by the sons of Palani Mopan in favour of the
plaintiff. There is also the circunstance that the kist for
the I and was continued to be paid by Palani Mopan and
after his death, by the sons of Pal ani Mopan. Last |y,
there is the inportant circunmstance that the consideration
for reconveyance was Rs. 4,000/-, the sane anmount as
the consideration for Ex. B-1. Having regard to the
| anguage of the docunent, Ex. B-1 and examning it in
the light of these circunstances we are of the opinion/ that
the transaction under Ex. B-1 was nortgage by
conditional sale and the view taken by the H gh Court
with regard to the I egal effect of the transaction nust be
reversed\ 005. . "

11. This Court in Bi shwanath Prasad Singh Vs. Rajendra Prasad and

Anot her [(2006) 4 SCC 432] noticing Pandit Chunchun Jha Vs. Sk. Ebadat

Ali [(1955) 1 SCR 174] and several other decisions, opined that although the
deed was terned as "vai bul wafa”, but therein the transfer was conplete and
not partial.

However, in Tulsi and Others Vs. Chandrika Prasad and O hers
[ (2006) 8 SCC 322] distinguishing Bi shwanath Prasad Singh (supra), it was
hel d;
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"14. Before we consider the stipulations contained in
the deed dated 30-12-1968, it may be noticed that in
terms of Section 58(c) of the Transfer of Property Act,
a transaction my be held to be a nortgage with
conditional sale if it is evidenced by one document.
The condition precedent for arriving at a finding that
the transaction invol ves nortgage by way of
conditional sale is that there nust be an ostensible
sal e. It nust contain a condition that on default of
payment of nortgage noney on a certain date, the

sal e shall become absolute or on condition that on
such paynment bei ng nade the sale shall becone void,

or on condition that on such paynment bei ng made t he
buyer shall transfer the property to the seller

15. A distinction exists between a nortgage by way of
condi tional sale and a sale with condition of purchase.
In the former the debt subsists and a right to redeem
remai ns . with the debtor but in case of the latter the
transaction does not evidence an arrangenent of

| endi ng and borrowi ng and, thus, right to redeemis

not reserved thereby.

16. The provi so appended to Section 58(c) of the
Transfer of Property Act was added by Act 20 of 1929
for resolution of the conflict in decisions on the
guesti on whether the condition relating to
reconveyance contained in a separate docunent could
be taken into consideration in finding out whether a
nortgage was intended to be created by the principa

deed.

17. The transaction in this case has been evidenced by
one docunent . Section 58(c) of the Transfer of
Property Act will, therefore, apply."

Recently in Manjabai Krishna Patil (D) by LRs. Vs. Raghunath Revaji
Patil & Anr. [2007 (3) SCALE 331], it was held;
"12. Provi so appended to Section 58(c) is clear and
unambi guous. A legal fiction is created thereby
that the transaction shall not be held to be a
nortgage by conditional sale, unless a condition is
enbodi ed in the document which effects or
purports to effect the sale. Wre tw docunents
are executed, the transaction in question would not
amount to a nortgage by way of conditional sale.
In a case of this nature, ordinarily the sanme woul d
be considered to be a deed of sale coupled with an
agreenent of reconveyance."

In the facts of that case, however, it was held that no relationship of

debtor and creditor cane in existence and no security was created and in fact
conveyance of the title of the property by the respondent to the appellant was
final and absol ute.

12. Strong reliance, however, has been placed by M. Jadhav on Tanbol
Ramanl al Motilal (Dead) by Lrs. Vs. Ghanchi Chi manl al Keshavl al (Dead)
by Lrs. and Another [1993 Supp. (1) SCC 295].

The sai d deci sion cannot be said to have any application in the instant
case. Therein an absolute title was conveyed. It was in the aforenmentioned
fact situation, this Court held;
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"21. The last inportant clause is after the period of
five years the transferee will have a right to get the
nmuni ci pal record nmutated in his nane and pay tax.
Thereafter, the transferee will have an absolute right
to nortgage, sell, or gift the suit property. Neither
execut ant nor any one el se could dispute the title.

Al'l the above clauses are clearly consistent with the
express intention of nmaking the transaction a
conditional sale with an option to repurchase. Ex.

39 was pressed into service. But we do no think

much assi stance can be derived by the appellant.

That only shows there were deal i ngs between the
parties. Further, it also contains account relating to
betel |eaves. That has nothing to do with the suit
transaction."

Therein al so this Court- observed;

"16. ...Having regard to the nice distinctions between
a nortgage by conditional sale and a sale with an
option to repurchase, one shoul d be guided by the

ternms of the docunent alone without nuch help from

the case | aw O course, cases could be referred for
the purposes of interpreting a particular clause to
gat her the intention. Then again, it is also settled | aw

that nonencl ature of the docunent is hardly

concl usi ve and nuch i nportance cannot be attached

to the nonenclature alone since it is the real intention
whi ch requires to be gathered. Itis fromthis angle
we propose to anal yse the document. No doubt the
docunent is styled as a deed of conditional sale, but

as we have just observed, that it not conclusive of the
matter."

Having regard to the terns of the transaction, we are of the opinion
that the H gh Court was correct in its opinion that the transaction evi denced
a nortgage and not a sale.

13. For the reasons aforementioned, there is-no nerit in this appeal which
is dismissed with costs. Counsel ' s fee assessed at' Rs. 10, 000/ -.




