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In this appeal by special leave the ‘appellant has
i mpugned the judgnment of the Division Bench of Del hi High
Court passed in R F.A._ No.3250of 1997 by which the High
Court upheld the judgnent of the Additional District Judge,
Del hi .

The respondents filed a suit for eviction of the
appellant from the suit [land and also for recovery of
arrears of rent and damages/nesne profits. According to
respondent s the appellant was  a nonthly tenant and,
therefore, 15 days notice terninating the tenancy, as
required under Section 106 of Transfer of Property Act (for
short the Act) was issued, receipt of which was not
di sput ed. The tenancy was created by an oral —agreenent.
The appellant admtted the tenancy but pleaded that the
intention of the parties at the tinme of its creationwas to
grant tenancy permanently because the | ease was granted  in
favour of the appellant for nmanufacturing purpose and since
the inception of the tenancy, the appellant was carrying on
busi ness of manufacturing transm ssion towers and railway
electrification fittings. On these facts it was pl eaded
that the |ease would be deened to be fromyear to year as
per the provisions of Section 106 of the Act and, therefore,
notice to quit ought to have been given for 6 nonths
expiring on |ast date of the year of the tenancy. Bef or e
the Trial Court an application under Order XIl Rule 6 C. P.C
was filed which was all owed, as according to the Trial Court
in the witten statement there was cl ear admi ssion by the
appel | ant.

Before this court, |earned counsel for the appellant,
M. Jai deep CQupta referring to the provisions of Section
106 of the Act has contended that since the | ease was for
manuf act uri ng purpose, the |l egal presunption as envisaged in
Section 106 of the Act would apply and, therefore, it was a
case of a tenancy fromyear to year term nable by 6 nonths
noti ce and not by 15 days notice. The |earned counsel has
further contended that though under Section 107 of the Act a
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| ease from year to year can be made only by a registered
deed, this section nowhere controls the presunption laid
down in Section 106 of the Act and as such the notice to
quit in the present appeal is bad inlaw. In reply the
| earned senior counsel for the respondents, M. Verma has
submitted that in view of the law laid down by this court in
Ram Kumar Das versus Jagdi sh Chandra Deo, Dhabal Dev and
Anr . [AIR 1952 SC 23 = 1952 (3) SCR 269] and Shri Janki
Devi Bhagat Trust, Agra versus Ram Swarup Jain (Dead) By
Lrs. [1995 (5) SCC 314], the contention of the |earned
counsel for the appellant is liable to be rejected.

To appreciate the respective contentions that have been
put forward by the learned counsel for the parties we
extract below Sections 106 and 107 of the Act: 106.
Duration of certain | eases in absence of witten contract or
| ocal usage In'the absence of a contract or local |law or
usage 'to the contrary, a |lease of immovable property for
agricultural or manufacturing purposes shall be deened to be
a |l ease fromyear to year, termnable, on the part of either
l essor or lessee, by six nmonths notice expiring with the
end of a year of the tenancy; and a |lease of inmovable
property for any other purpose shall be deenmed to be a | ease
from nonth to nonth, termnable, on the part of either
| essor or |essee, by fifteen days notice expiring with the
end of a nonth of the tenancy.

Every notice wunder this section must be in witing
signed by or on behalf of the person givingit, and either
be sent by post to the party who is intended to be bound by
it or be tendered or delivered personally to such party, or
to one of his famly or servants at his residence, or if
such tender or delivery is not practicable affixed to a
conspi cuous part of the property:

107. Lease how nmade A |ease of imovable property
from year to year, or for any term exceedi ng one 'year, or
reserving a yearly rent, can be nade only by a  registered
i nstrument.

Al  other |eases of inmovable property may be made
either by a registered instrument or by oral agreenent
acconpani ed by delivery of possession

VWere a lease of immovable property is nade by a
regi stered instrunent, such instrument or, where there are
nore instruments than one, each such instrument shall be
executed by both the | essor and the | essee;

Provided that the State Government may, from time to
time, by notification in the Oficial-CGazette, direct that
| eases of immovable property, other than | eases fromyear to
year, or for any term exceeding one year or reserving a
yearly rent, or any class of such | eases, may be nmade by
unregi stered instrunent or by oral agreenent wi t hout
del i very of possession

Section 106 |ays down a rule of construction, which is@®

to apply when the parties have not specifically agreed upon@@

Il

as to whether the lease is yearly or nonthly. On a plain
reading of this section it is clear that |I|egislature has
classified leases in tw categories according to their
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purposes and this section would be attracted to construe the
duration of a valid |ease in the absence of a contract or
local law or usage to the contrary. Where the parties by a
contract have indicated the duration of a lease, this
section would not apply. What this section does is to
prescribe the duration of the period of different kinds of
| eases by legal fiction | eases for agricultural or
manuf act uri ng purposes shall be deenmed to be | ease fromyear
to year and all other |eases shall be deemed to be from
nont h to nonth. Exi stence of a valid |ease is a
pre-requisite to invoke the rule of construction enbodied in
Section 106 of Transfer of Property Act.

Section 107 prescribes the procedure for execution of a
| ease between the parties.  Under the first paragraph of
this section a | ease of imovable property fromyear to year
or for any term exceeding one year or reserving yearly rent
can be made only by registered instrument and remaining
cl asses of |eases are governed by the second paragraph that
is to say all other |eases of inmobvabl e property can be made
either by registered instrunent or by oral agr eenent
acconpani ed by delivery of possession

In the case in ‘hand we are concerned with an oral |ease
which is hit by the first paragraph of Section 107 of the
Transfer of Property Act. Under Section 107 parties have an
option to enter into a lease in respect of an inmovable
property either for a termless thana year or fromyear to
year, for any termexceedi ng one year or reserving a yearly
rent. I f they deci de upon having a | ease in respect of any
i movabl e property from year to year or for any term
exceeding one year, or reserving yearly rent, such a |ease
has to be only by a registered instrument.” In absence of a
registered instrunent no valid | ease fromyear to year or
for a term exceeding one year or-reserving a yearly rent can

be created. If the lease is not a valid |lease within the
nmeaning of the opening words of Section 106 the /rule of
construction enbodied therein would not be attracted. The

above is the legal position on a harnoni ous readi ng of both
the sections.

In Ram Kumar Das (supra), Section 106 was consi dered by
a bench of four judges of this court. This court held that
this section 106 | ays down the rule of construction whichis
to be applied when there is no period agreed upon between
the parties and in such cases duration has to be detern ned
by the reference to the object for purpose for which tenancy
is created. It was also held that rule of « construction
enmbodied in this section applies not only to express | eases
of uncertain duration but also to leases inplied by I|aw
which may be inferred from possessi on and acceptance of rent
and other circunstances. It was further held that it is not
disputed that a contract to the contrary as contenpl ated by
Section 106 of the Transfer of Property Act need not be an
express contract; it may be inplied, but it certainly
should be a valid contract. On the facts of that case, the
court held that the difficulty in applying this rule to the
present case arises fromthe fact that tenancy fromyear to
year or reserving an yearly rent can be made only by
regi stered instrunent as lays down in Section 107 of the
Transfer of Property Act.

(enphasi s suppli ed)

In a recent decision of this court in Janki Devi Bhagat
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Trust, Agra (supra) this court held that under Section 107
of the Transfer of Property Act a Ilease of inmovable
property fromyear to year or for a term exceedi ng one year
can be made only by registered instrunent and any | ease of
this kind would be void unless it is so created.

In the present case though the appellant has clained
that it was a |ease for manufacturing purpose, admittedly
there was no registered witten |lease. Therefore, rule of
construction as envisaged in Section 106 would not be
applicable as the statutory requirenment of Section 107 of
the Act has not been satisfied. The plea of the appellant
that 15 days notice termnating the present tendency is bad
in law woul d not be sustainabl e.

The |learned counsel for the appellant has very@@
Frrrerrrerrrereerrrrer e reerreerreerreerrerrrenl
pl aced before us various decisions of different H gh Courts.
W find fairly that two different views are projected in@@
LT
these decisions. One viewis that fiction in Section 106
was not intended to override Section 107.

In Krishna Das versus Bi dhan Chandra (AR 1959 Cal cutta
181) and Balwant/ Singh versus L. Mirari Lal (AIR 1965
Al | ahabad 187) the courts have taken the view that Section
106 was not intended to be controlled by Section 107.
Simlar view has been expressed by the H gh Courts of Assam
and Nagal and. The contrary view has been expressed by the
Calcutta H gh Court.in Sati Prasanna Mikherjee versus M.
Fazel (AIR 1952 Cal cutta 320) and All ahabad High Court in
Ki shan Lal versus Lal Ram Chander (Al R 1952 Allahabad 634).
It is not necessary to refer to all the decisions of other
H gh Courts.

On perusal of these decisions we find the view that@@
Frrrerreerreerreerreerreerrerrreerrerrrerrrerrr e
fiction in Section 106 was not intended to be controlled by@®

Frrrrn

Section 107 was due to m sunderstanding of the decision of
this court in RamKumar Das (supra) -as we have already
indicated that in Ram Kurmar Das (supra), this court did not
apply rule of construction of Section 106 as there was no
regi stered instrunent. The High Courts taking that view
have not | aid down the |aw correctly.

In Jagat Taran Beery versus Sardar Sant Singh (AR 1980
Del hi 7), Delhi Hi gh Court considered the views expressed by
different High Courts and correctly took the view that there
is no conflict between Sections 106 and 107 of the Act and
for application of Section 106 a valid year to year |ease

shall be deened to exist only when it is created by a
regi stered i nstrument; non-exi stence of a registered
instrument to create such a lease will by itself exclude
Section 106.

For the reasons stated above, we find no nerit in the
present appeal and accordingly it is disnmssed. Costs on
the parties.




