http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 7

PETI TI ONER
SHYAMSUNDER TI KAM SHET & ANR

Vs.

RESPONDENT:
STATE OF MAHARASHTRA & ANR

DATE OF JUDGVENT:
15/ 10/ 1969

BENCH
RAMASWAM , V.
BENCH
RAMASWAM , V.
DUA, |.D.

Cl TATI O\
1970 AIR 381 1970 SCR (2) 801
1970 SCC_ (3) 217

ACT:
Bonbay Khoti Abolition Act (6 of 1950), 's. 12-Khoti-Rights
in forest and waste | ands.

HEADNOTE

A Khoti in the district of Kolaba is only a  hereditary
farnmer of land "revenue and is entitled to holda village as
Khoti on his entering every year into the cust omary
Kabul ayat . The presunption is that forest tracts ‘and old
waste belong to Governnent unless the presunption is
di spl aced by positive evidence that CGovernnent has granted
rights in any particular tract or piece of land or has
consci ously al l owed adverse rights to grow therein.
Therefore, in the absence of a sanad or a deed or a / grant
granting proprietary rights over the soil a Khoti is'not a
proprietor of the lands constituted as reserved 'forest in
the Khoti village and is not entitled to any proprietary
rights in the uncultivated or forest |and.

IN the present case the Special Deputy Collector (Khoti)
Kol aba, directed certain anpbunts to be paid to t he
appel l ants for their share of conmpensation for Khoti rights
in respect of reserved forest and unassessed land in a
village under s. 12 of the Bonbay Khoti Abolition Act, 1949.

The Maharashtra Revenue Tribunal, in appeal, set aside the
order and renanded the case for retrial stating the various
points for decision, one of which was, 'whether t he

appel l ants prove that they are the proprietors of the |ands
in the village or in the lands attached as a reserved forest
to the said village’

In appeal to this Court,

HELD : The appell ants shoul d be given sufficient opportunity
by the Special Deputy Collector for proving by oral and
document ary evi dence that they had proprietary rights in the
status of Khoti and then dispose of the matter according to
the lawrelating to the rights of a Khoti. [808 G H|

Taj ubai v. Sub-Collector of Kulaba, 5 Bom H gh Court
Reports 132, Ganpati Gopal Risbud v. The Secretary of State
for India, 26 Bom L.R 754, Kodoth Anbu Nair v. Secretary

of Stale for India, 51 I.A 257 and Sadashi v Parshram Ri shud
v. Secretary of State for India,..20 Bom L.R 141,
referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 744 of 1966.
Appeal by special l|eave fromthe judgment and order dated
February 25, 1965 of the Maharashtra Revenue Tribunal, Bom
bay in No. Rev. A 40 of 1962.

S. T. Desai and Naunit Lal, for the appellant.

G L. Sanghi and S. P. Nayar, for the respondents.
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The Judgrment of the Court was delivered by

Ramaswami, J. This appeal is brought by special |eave from
the judgnent of the Maharashtra Revenue Tribunal, Bonbay in
Revenue Appeal No. 40 of 1962 whereby the Tribunal set aside
the award of the Special Deputy Collector, (Khoti), Kolaba
under s. 12 of -the Bonbay -~ Khoti Abolition Act, 1949
directing the ~anmpunt of Rs. 837.94 to be paid to the
appellants for their share of Rs. 0-12-1 1/3 share in
vil | age Kot heri, Tal uka Mahal, District Kolaba and renmanded
the case for retrial stating the points for decision 'by the
Speci al Deputy Col | ect or-.

On COctober 9, 1950 the appellants made an application
before the Collector of Kolaba for obtaining conpensation
for Khoti rights in respect of reserved forest and
unassessed |ands in accordance with the provisions of the
Bonbay Khoti Abolition Act, 1949 (Act™ No.- VI of 1950)
(hereinafter referred to as the Act). In the  application
the appellants stated that the village Kotheri. in Taluka
Mahal was a Khoti village of Pat (l|easehold) and. that the
appel lants had a Khoti share of Rs. 0- 12-1 1/2 in the
vi | | age. The appellants said that the total conpensation
which they <clained for the entire “village cane to Rs.
17,615/- and that the share of Rs.” 0-12-1 1/3 came 'to Rs.
13, 333-9-0. The appel l ants further clained a sum of @ Rs.
7,480/ - in respect of 'loss under the reserved forest (74
acres 32 gunthas), and a sum of Rs. 6,850/- being the one-
third share of "the price at the present market rate of the
trees etc., that at present stand in the reserved forest".
On January 31, 1962 the appellants filed before the = Specia
Deputy Collector, Kolaba a prelimnary statement.” In that
statenment the appellants contended that the Khots used to
guard the forest in their proprietary rights in about the
year 1860 A.D. and that the said |land had been taken to the
reserved forest. The appellants further contended that they
had a partnership wth the State in respect of forest
income, that is, in the division of agricultural produce and
that the "partnership in the forest incone has not been abo-
i shed under the Khoti Abolition Act and the partnership is
still subsisting." The appellants said that "the question of
det erm ni ng conpensation for the forest partnership- cannot,
therefore, arise.” On My 15, 1962 the Special | Deputy
Col l ector (Khoti) Kol aba made his award granting a sum of
Rs. 837-94 as conpensation. Aggrieved by the award the
appel lants preferred an appeal before the Mahar ashtra
Revenue Tribunal being Revenue Appeal No. REV. A 40 of
1962. On Septenber 16, 1963 the appellants subnmitted before
the Tribunal their witten argunents. On Septenber 18,
1964, Novenber 21, 1964 and February 1, 1965 the appellants
filed before the Tribunal further supplenentary argunments in
witing. On February 21, 1965 the Tribunal delivered its
j udgrment hol ding that the Khoti in the Kol aba cannot
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tary rights in the village or in the reserved forest unless
he proves that he has separate sanad or grant conveying to
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him these proprietary rights. The Tribunal, however, took
the view that the appellants were not bound by any
conprom se decree and the Special Deputy Collector has dealt
with the matter in a perfunctory nanner. The Tribuna
therefore, set aside the award and remanded the case for
retrial setting out the points to be decided by the Specia
Deputy Col | ector.
The Bonbay Khoti Abolition Act, 1949 cane into force wth
effect fromApril 12, 1959. Section 2(1) (iv) of the Act
defines the word "Khot" as including a nortgagee lawfully in
possession of a Khotki. Section 2(1) (vii) of the Act
defines the words "Khoti Khasgi |and" as foll ows

"(a) in the Ratnagiri District Khoti |and held

by and in possession of a Khot other than

Khot i nisbat = land and |and held by a
privil eged occupant as defined in the Khoti
Act ;

(b) in the Kolaba District-

(1) land which is entered in the Khot’'s own

name as Khoti or in that of a co-sharer in a
khotki in the records of the original survey;
and

(ii) land acquired since the original survey
by the Khot by purchase or other |lawfu
transfer otherwise than in his capacity as a
Khot ; "

Section 2 (1) (viii) defines the words "Khoti
 and" as foll ows

"Khot i lland’ neans’ ,and in respect of which a
Khot had, as such, any right or interest in
the district of Ratnagiri according to the
provisions of the Khoti® Act~ and in t he
di strict of Kolaba according to the custom of
the tenure;"

Secti on 3 of the Act provides for t he
abolition of the Khoti tenure and states

"3. Wth effect fromand on the date on which
this Act comes into force,-

(1) the Khoti tenure shall, wherever it
prevails in the districts of ~Ratnagiri and
Kol aba, be deened to have been abolished; and
5SupCi NP)/ 70- -6

5
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(2) save as expressly provided by this Act,
all the incidents of the said tenure shall be
deerned to have been ext i ngui shed,
notw t hstanding any |aw, custom or usage or
anyt hi ng contained in any sanad, grant,

kabul ayat, |ease, decree or order of any court
or any other instrument."

Section 10 deals with the right to trees and
states

"The rights to trees specially reserved ‘under
the I ndian Forest-Act, 1927, or any other law
for the tine being in force except those the
ownership of which has been transferred by
Governnent under any contract, grant or |aw
for the time being in force shall vest in Gov-
ernment . "

Section 12 of the Act before its amendnent by
the Maharashtra Act 43 of 1963 stood as under

;(1) If a khot or any other person is
aggrieved by any of the provisions of this Act
as extinguishing or nodifying any of his
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rights in land and if such person proves that
such extingui shnment or nodification amunts to
transference to public ownership of any |and
or any right in or over such |and, such
per son may apply to the Col | ect or f or
conpensati on.
(2) Such application shall be made in the
form prescribed by rules made under this Act
on or before the 3 1 st day of March, 1952.
(3) The Collector shall after holding a
formal inquiry in the manner provided by the
Code award such conpensation as he deens
reasonabl e ‘and adequat e;
Provi ded that -
(a) the anmount of conpensation for the-
extingui shment of the right of reversion in
lands in a Khoti-village in the district of
Rat nagi ri shal | not exceed the anmount
calculated at the'rate of Rs. 2 per 100 acres
of ~such | and;
(b) the anmpunt ~of ~conpensation for t he
ext i ngui shment of any right to appropriate any
uncul tivated and waste | ands not appropriated
by any khot and not entered in the revenue or
survey records as khoti 'khasgi inmediately
before the 1st day of August, 1949, shall not
exceed the anount calcul ated at the rate of
Rs. 5 per 100 acres of such | and
Provided further that in the case of the
ext i nguishnment —or nodification of ~any other
ri ght of a khot or any
805
ri ght of any other person the Collector shal
be gui ded by the provisions of sub-section (1)
of section 23 _and section 24 of the Land
Acqui sition Act, 1894 :
Provided also that if any question arises
whet her any land is dhara, khoti Kkhasgi or
khoti nisbat or is held by a pernmanent tenant
or other tenant, the Collector shall after
hol di ng a formal inquiry in the manner
provi ded by the Code deci de the question
(4) Subj ect to the provisions of sub-section
(5), the award or decision of the Collector
shal | be final
(5) Any person aggrieved by the award or
decision of the Collector may appeal to the
Bonbay Revenue Tribunal constituted under. the
Bonbay Revenue Tribunal Act, 1939."
The Act was anmended by the Maharashtra Act 43 of 1963 by
whi ch payment of conpensation was provided to any | oss of
share in the forest revenue and the Anendi ng Act cane into
force on October 6, 1963 and it was provided that the claim
for conpensation can be entertained upto March 31, 1964.
On behalf of the appellants M. S. T. Desai did not press
the argunent that the Act is ultra vires of the Constitution
of India or that the Act did not apply to the village of
Kotheri or to the survey plots in dispute. Learned counse
sai d that the appellant should be gi ven sufficient
opportunity of proving by oral and documentary evi dence that
they had proprietary rights in survey plots 130 and 132 of
Mau a Kotheri in the status of kothi.
The legal position is well-established that khotis in the
district of Kolaba are hereditary farners of Iland revenue
and are entitled to hold villages as khoti on their entering
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every year into the customary- kabul ayat. According to
Mol esworth’s Dictionary 'khot’' neans :
" arenter of avillage, a farnmer of land or
revenue, a farmer of the custons, a contractor
or nonopolist; an hereditary officer whose
duty it is to collect the revenue of the
vill age for Governnent, also an of ficer
appointed for this office; a tribe of Brahnins
in the Southern Konkan."
In Tajubai v. Sub-Collector of Kulaba(l) it
was held by the majority of the Full Bench
that the khotis have no proprietary right in
the soil of their village but only hereditary
right to farmthe
(1) 5 Bom Hi gh court Reports 132.

806
revenue and that-if the "khot’s right is the
hereditary farm ng of the revenue, the 1living

principle of that right would not be property
i nherent in the khot, but a perpetual ly
running contract with the State." At p. 149
Newton J., observed in the course of his
j udgment

"Do these facts e establish nore than is
admtted, nanely, that the plaintiff had an
hereditary right of farming the half of the
village of Pegode, as long as, she continued
annually to enter into the cust omary
,agreenent ? Do they prove that she as khot
had any such proprietary interest in the
village, as would authorise her to claim
restitution of the half-share unconditionally,
after failure during several years to
di scharge the office of khot ? W think not.
We think, further, that some of the 'above
facts mlitate against the title alleged by
the plaintiff."

In Ganpati Copal Risbud v. The Secretary of
State for India(l) the Bonmbay H gh' Court
reiterated that khots in the district of
Kol aba are hereditary farners of the revenue
and are entitled to hold their  villages as
Khoti on their entering every year into the
customary Kabul ayats. At p. 768 Macleod C. J.
st at ed

"The relationship between the Khot -and the
CGovernment, to my mind, is perfectly clear.
As stated in M. Candy's report it is
i ndubi tably established that a Khot’'s interest
in his village is limted, not absolute; he
possesses in some neasure a proprietary right;
in fact he is an occupant with all the Trights
and liabilities affecting such a status. ' The

Khot has to secure to Government the paynent
of the wvillage revenue, while the village
ands which he has to manage in accordance
with the restrictions nmentioned in t he
Kabul ayat fall under three distinct classes.
These are (1) Dharekari lands the tenants of
whi ch have a transferable and heritable right
payi ng Dhara alone to the Khot; (2) Khotnisbat
lands which are either in the hands of
per manent occupancy tenants or tenant,, wth
| ess permanent right payi Fayda to the Khot
and the Governnent assessment; and (3) Khoti
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Khasgi |ands, private lands, in the possession
of the Khot of which he can make such use as
he pl eases. "
It was contended on behalf of the ’'appellants that the Sud
of 1869 at p. 124-A of the paper book was an inportant
docunent id the Tribunal has not correctly appreciated the
nmeani ng of the
(1) 26 Bom L.R 754.
807
wor ds Khal sa and Varkas. W do not wish to express at this
stage any concluded opinion on the construction of this
docunent. We wish to make it clear that it will be open to
the appellants to show before the Special Deputy Collector
how far this docunent has a bearing on their <claim to
proprietary right of survey plot nos, 130 and 132.
It is clear that in the absence of a sanad or a deed or a
grant granting proprietary rights over the soil a Khoti is
not the proprietor oF the |lands constituted as reserved
forest in the khoti village and is not entitled to any
proprietary right in the uncultivated or forest |and. The
| egal positionis correctly summarised in Dandekar’s Law of
Land Tenures, Vol. 1, pp. 287-288 as under
"Section 41 of the Land Revenue Code decl ares
that the right to all trees, bushwood, jungle
or other natural product, wherever grow ng,
except /in so far as the sanme may be the
property of individuals capable of holding
property, vests in - Governnent. Gover nnent
proprietorship of all trees is the rule and
private rights or proprietorship, if any, are
nerely exceptions to the rule. The question
whet her a Khot has got the proprietary or any
other limted right tothe trees standing or
growing on lands in his khoti village | depends
(1) wupon the khot's intereSt in the soi
(2) upon any express grant or concession
and (3) upon the customary user, if any. | f
the first case, if the khot is the proprietor
of the soil, which is very hardly the case
lie is the proprietor of all the trees
standing or growing on the lands in-his Kkhoti
vil | age. The trees upon the Tand,and the
right to cut down and sell those trees is
incident to proprietorship of the l|and. In
such a case the principle is quicquid
pl ant at us
solo solo cedit. Odinary the khot having no
owner ship over the soil, it has been held that
he is not entitled to cut tinmber  either on
uncul tivated or on forest |ands. Gover nnent
has the right to take such lands to  nake a
forest reserve under the customary | aw as wel |
as under positive enactnents."”
It is necessary in this context to refer to the presunption
that forest tracts and old waste belong to Governnent unless
the presunmption is displaced by positive evidence that
CGovernment has granted rights in any particular tract or
pi ece of land or has consciously allowed adverse rights to
grow therein. (see Kodoth Anbu Nair v. Secretary of State
for India.(1)
In Sadashiv Parshram Ri sbud v. The Secretary of State for
India (2 ) the question arose whether the khots were
entitled to
(1) 51 1.A 257. (2) 20 Bom L.R 141.
808
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recover the sale proceeds of certain teak trees sold by

CGovernment grown on Varkas lands. 1In the alternative the
khots «clainmed one-third share of the sale proceeds relying
upon the clause in the kabulayat. It was held by the Bonbay

H gh Court that as between the khots and the Government the
matter in dispute was concluded by the kabulayat and the
khot could not obtain nore than one-third of the proceeds of
the sale of the trees. It was held by Shah, J., that the
Dunl op’ s Proclamation could apply to Varkas | ands in a khoti
village; but if any person claimed the benefit of the
Procl amation he should prove that the land, on which the
trees stood, was his in a popular sense, that is, it was
sufficiently marked out as being in his pernmanent occupation
in his owm right so as to nake it properly describable as
his land. On the facts of that case it was held that the
khots had no claimto the teak trees under s. 40 of the Land
Revenue Code and they had failed to prove that they were
entitled to the benefit of Dunlop’s Proclamation in respect
of the Varkas 1andsin question
In the 'present case the Maharashtra Revenue Tribunal has
remanded the case for retrial to the Special Deput y
Col I ector, Kol aba for decision on the follow ng points :
(1) Whet her~ the appellants prove that they
are the proprietors of "the lands in the
village of Kotheri or in the |ands attached as
a reserved forest to the said vill age;
(2) Whet her the appellants are entitled to
any conpensation for the village gaothan | ands
or |ands under the rivers and nallas. Thi s
claim is  based on the allegation of the
appel l ants _that they are the proprietors of
the village;
(3) Wet her the "appellants are entitled, as
a custonmary incident of the Khoti, to a  share
in the forest revenues of the village;
(4) What is the market value of the [oss of
such share or right, if any, in the gaothan
and river and nalla lands.
We affirmthe above order of remand and further direct that
an opportunity should be given by the Special  Deputy
Collector to both sides to adduce such evidence as they
choose on these points. After taking such evidence the
Special Deputy Collector will pronounce the award in the
light of the lawlaid down in this judgnent. Subject “to
these observations we affirmthe order of ~the ~Maharashtra
Revenue Tribunal dated February 25, 1965 and dismiss the
appeal. There will be no order as to costs.
V.P.S. Appeal dism ssed.
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