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These are tenant’s appeal s.
2. Prem Chand Jain, who is since dead and is now
represented by respondent No.1, had filed a petition before
the Rent Controller, Delhi,  for the weviction of the
appel lant from the prem ses no.Xl/4239-A, Raj Kishan, Jain
Street, Municipal Ward No.Xl, Darya Ganj, Delhi, on the
ground of default in paynment of rent and sub-letting. This
petition cane to be tried by the Additional Rent Controller
Del hi, who passed an order on 24th March, 1971 under Section
15(1) of the Delhi Rent Control Act, 1958 (for short, the
"Act’, requiring the appellant to deposit all the arrears of
rent due for the period from1.6.1970 within one nmonth from
the date of the order and to deposit the future rent al so at
the rate of Rs.200/- p.m, every nmonth by the 15th of each
succeeding nonth after adjusting an anount of Rs 800/-
which, admttedly, was received by Prem Chand Jain as part
of the arrears of rent.
3. Wiile the proceedi ngs were pendi ng before t he
Addi tional Rent Controller, Delhi, Sh.Prem Chand Jain nade
an application dated 22.3.1972 under Section 15(7) of the
Act for striking out the defence to the appellant on the
ground that the appellant had not deposited the rent for the
nonth of February, 1972, by 15th March, 1972 and had i nstead
deposited it on 30th March, 1972. This application was
rejected on 24th April, 1979 and the appeal which was
thereafter filed by Sh.Prem Chand Jain against this order
was di smssed by the Rent Control Tribunal by order dated
19.4.73. Sh. Prem Chand Jain then filed a second appeal in
the H gh Court which was registered as S. A O No. 198 of 1973.
4, In the nmeantine, the Third Additional Rent Controller
Delhi, by his order dated 27.10.75, allowed the nmain
petition of Sh. Prem Chand Jain for the eviction of the
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appel lant from the prem ses in question on the ground that
the appellant had committed default in not depositing the
rent for the nonth of February, 1972, by 15th March, 1972
and thus the order dated 24.3.71 for regularly depositing
the future nonthly rent by the 15th of each succeedi ng nonth
was not conplied with the further finding that he, nanely,
the Rent Controller had no power to condone the delay or to
extend the time for depositing the rent. Consequently, the
appel l ant was held not entitled to protection under Section
14(2) of the Act and he was directed to be evicted fromthe
prem ses in Question.
5. This order was chall enged by the appellant before the
Rent Control Tribunal before whom Sh. Prem Chand Jain al so
filed cross-objections on the question of sub-letting as the
Additional Rent Controller had held that the appellant had
not sublet any part of the prem ses and had thereby rejected
one of the grounds on which the appellant’s eviction was
sought. By order dated 20.3.78, the Tribunal dism ssed the
appeal 'of / the appellant as also the cross-objections filed
by the l.andl ord. The Tribunal ‘reiterated the finding
recorded by the Rent Controller that it had no power or
jurisdiction to condone the delay or to extend the tine for
depositing the rent and the order passed under Section 15(1)
had to be strictly conplied with. The appellant then filed a
second appeal in the High Court (S.A O No.125 of 1978) which
was taken wup for hearing along with | andlords S. A O No.198
of 1973. The Hi gh Court by its judgnent and order dated 19th
August, 1982 dismissed the appellant’s second appeal while
andlord’s S. A O No.198 of 1973 was allowed wi th the finding
that the appellant had committed default in not depositing
the rent for nonth of February, 1972 by 15th March, 1972 and
was, therefore, liable to be prenmises in question. The Hi gh
Court was also of the opinion that the Rent Controller as
also the Tribunal were not justified in refusing to strike
off the defence of the appellant which was consequently
struck off by it.
6. It is in these circunstances that the present appeals
have been filed and have now cone up for hearing 'which are
bei ng di sposed of by this judgnent.
7. M. Sachhar, |earned Senior Counsel for the appellant
contended that the interpretation placed by the Delhi Hi gh
Court on the relevant statuary provisions contained in
Section 15(1) and 15(7) was erroneous and contrary to the
decisions of this Court and, therefore, the judgnent was
liable to be set aside.
8. W nmay exanine the subnmission in the light of the
rel evant provisions of the Act providing protection against
sudden eviction of tenants.
9. Section 14(1) together with its proviso provides as
under

"14. Protection of tenant against

evi ction. (1) Not wi t hst andi ng

anything to the contrary contai ned

in any other law or contract, no

order or decree for the recovery of

possessi on of any prenises shall be

nmade by any court or Controller in

favour of the landlord against a

tenant:

Provided that the Controller

may, on an application nmade to him

in the prescribed manner, nmake an

or der for t he recovery of

possession of the premises on one

or nore of the follow ng grounds
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only, nanely
(a) that the tenant has
neither paid nor tendered the
whol e of the arrears of the
rent legally recoverable from
himwithin tw nmonths of the
date on which a note of demand
for the arrears of rent has
been served on him by the
| andl or d in t he manner
provided in Section 106 of the
Transfer of Property Act, 1882
(4 of 1882);
10. Section 14(2) provides as under

"14.(2) No order . for t he
recovery of possession of any
prem ses shall be made on the
ground specified in clause (a)
of the proviso to sub-section
(1), if the tenant makes
paynment or deposit as required
by Section 15:

Provided that no tenant

shall be entitled to t he
benefit under this subsection
if, havi ng obt ai ned such

benefit once in respect of any
prem ses he again nakes a
default in the paynent of rent
of those prem.ses for three
consecutive nonths."

11. Section 15(1) provides as under

"15. When a tenant can_ get the
benefi t of protection agai nst

eviction - (1) In every proceedi ng
for the recovery of possession of
any premn ses on t he ground

specified in clause (a) of the
proviso to sub-section (1) of
Section 14, the Controller shall,
after gi vi ng the parties an
opportunity of being heard, nake an
order directing the tenant to pay
to the landlord or deposit with the
Controller within one nmonth of the
date of the order, an anount
calculated at the rate of rent at
which it was last paid for the
period for which the arrears of the
rent were legally recoverable from
the tenant including the period
subsequent thereto up to the end of
the nonth previous to that in which
paynment or deposit is mnmde and to
continue to pay or deposit, nonth
by month, by the fifteenth of each
succeedi ng nonth, a sum equi val ent
to the rent at that rate.”

12. Section 15(7) provides as under

;15(7). If a tenant fails to make
paynment or deposit as required by
this section , the Controller may
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order the defence against eviction

to be struck out and proceed with

the hearing of the application."
13. A perusal of the above provisions wll indicate that
the Act provides two opportunities to he tenant to avoid
eviction. The first is contenplated by the proviso to sub-
section (1) of Section 14 under which if the tenant pays to
the landlord the entire anount of arrears of rent demanded
fromhim by the landlord within two nonths fromthe date on
which a notice of demand is served upon him it would not be
possible for the landlord to institute the proceedings for
his eviction on the ground under section 14 of the Act. The
second opportunity is provided to himafter the institution
of the proceedings, by Sec. 14(2) which provides that no
order for the recovery  of possession on the ground of
default in paynent of rent shall be made is the tenant has
deposited or made payment of the rent in accordance with the
provi si.ons of section 15 under which the Rent Controller can
call upon the tenant to pay to the landlord or to deposit in
his court, within, one nonth fromthe date of the order, the
arrears of _rent calculated at the rate at which it was 1st
paid for the whole of the period for which the arrears were
| egal |y recoverabl e fromhimincluding the period subsequent
thereto and further to pay or deposit continuously, nmonth by
nont h, by the 15th~ of each succeeding nonth, a sum
equivalent to the rent at that rate
14. The consequence of non-deposit or non-conpliance of
the order nade under section 15(1) is indicated in section
15(7) wherein it is provided that the Controller nay order
the defence of the tenant to be struck out and proceed wth
the hearing of the Iandlord s petition for eviction
15. Apparently, the terns of Section 15(1) appear to be
i nperative. There was a controversy whether the Rent
Controller had any jurisdiction to~ extend the time
contenpl ated by Section 15(1) for the deposit of rent or its
payment to the landlord. A Full Bench of the Delhi @ Hi gh
Court in Delhi, Coth & General Mlls Co. Ltd. vs. Hem Chand
& Anr. AR 1972 Delhi 975 (F.B.) held that ‘the Rent
Controller had no jurisdiction to condone the delay in
deposit of the rent under Section 15 of the Act and it also
held that once a default is comitted by a tenant, his
defence is l|iable to be struck out under Section 15(7) with
no alternative but to order his eviction. This decision to
the extent that the tine for depositing the rent cannot be
extended or the delay cannot be condoned was upheld by this
Court in Hem Chand vs. Delhi Coth & General MIls Co. Ltd.
& Anr. AR 1977 SC 1986, but it did not agree with the Ful
Bench on the second aspect of the matter that the default
nmust result in the striking out of defence and passi ng of an
order of eviction. This Court also held that to strike out
or not to strike out the defence was a matter within the
discretion of the Rent Controller and the decree for
eviction could not ipso facto be passed nerely on the ground
of default in depositing the rent under Section 15(2) of the
Act. The rel evant observations of this Court are thus :

"Now the question that remains is

whet her the Rent Controller has any

discretion to extend the time

prescribed in Section 15(1). This

Section requires the Controller

after hearing the parties, to nmake

an order directing the tenant to

pay to the landlord or deposit with

the Controller wthin one nmonth of

the date of the order the arrears
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of rent with a direction that they

continue to pay or deposit nmonth by

nonth, a sum equivalent to the

rent. This is a second opportunity

given to the tenant to pay arrears

of rent. Wthout the protection

given under the Act the landlord

can on 15 days’ notice get the

tenant evicted. The Rent Contro

Act protects the tenant from such

evi ction and gi ves hi m an

opportunity to pay the arrears of

rent within two nonths from the

date of notice of demand as

provided in Section 14(1)(a). Even

if he fails to pay, —a further

opportunity is given to the tenant

to pay or deposit the ‘arrears

within one month under” Section

15(1). Such - paynment of ~ deposit in

conpliance with the  order under

Section 15(1) takes away the right

of the landlordto claimrecovery

of possession  on the ground of

default in paynent of rent. The

| egi sl ature has given statutory

protection to t he t enant by

af fordi ng hi man opportunity to pay

the arrears of rent wthin one

nmonth from the date of the order.

This statutory provision cannot be

nodi fied as rights of parties

depend on the conpliance wth the

order under Section 15(1). In the

circunmstances we agree wth the

Full Bench that the Rent Controller

has no discretion to extend the

tinme prescri bed under Secti on

15(1)."
16. A Three Judge Bench (Hon'ble V.R Krishna Iyer, R S
Pat hak and O. Chinnappa Reddy, JJ.) of this Court .in
Shyantharan Sharma vs. Dharandas AIR 1980 SC 587 = 1980 (2)
SCC 151, on a consideration of the provisions of the UP
Accommodation Control Act (41 of 1961), which were simlar
to Delhi Act, laid down that since Section 13(6) vests in
the court the discretion to order the striking out of the
defence, it does not <clothe the landlord with an automatic
right to a decree for eviction nor does it visit the tenant
with the penalty of a decree for eviction being straightway
passed against him It further observed as under

"If S.13 were to be construed as

mandatory and not as vesting a

di scretion in the Court, it mght

result in the situation that a

tenant who has deposi ted the

arrears of rent within the tinme

stipulated by S.13(1) but who fails

to deposit thereafter the nonthly

rent on a single occasion for a

cause beyond his control may have

his defence struck out and be

liable to sunmary eviction. W

think that S.13 quite clearly

confers a discretion, on the court,

to strike out or not to strike out
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the defence, if default is nade in

deposit or payment of rent as

required by S.13(1 ). If the court

has the discretion not to strike

out the defence of a t enant

committing default in paynent or

deposit as required by S.13(1), the

court surely has t he further

di scretion to condone the default

and extend the time for paynent or

deposit. Such a discretion is a

necessary i mplication of the

di scretion not to strike out the

def ence. Another construction may

| ead, in sone cases, to a

perversion of the object of the

Act , nanel y, "t he adequat e

protection of the tenant’. S.12 (3)

entitles a t enant to cl ai m

protecti on agai nst eviction on the

ground specified in S 12(1)(a)  if

the tenant nakes payment or deposit

as required by S.13. On our

consi deration ~of S.13 that the

Court has the power to extend the

time for paynent or deposit it nust

follow that paynment or deposit

within the extended tine wi'l |

entitle the tenant to claim the

protection of S.12(3)."
17. Both these decisions canme to be considered by this
Court in Ram Murty vs. Bhola Nath & Anr. AIR 1984 SC 1392 =
1984 (3) SCC 111), which was a case under the Delhi Rent
Control Act, 1958, and it was laid down that so far as the
provisions relating to the striking out of defence contained
in Section 15(7) are concerned, they are in pari materi a
with the provision contained ini the MP. Act and since a
Three Judge Bench in Shyantharan’s case (supra) had already
held that it was within the discretion of t he Rent
Controller to strike or not to strike out the defence, the
Two Judge decision in Hem Chand vs. Delhi Coth & General
MIlls AIR 1977 SC 1986 shall be treated as overruled. It was
| ai d down as under

"15. W nust confess that the two

deci si ons in Hem Chand and

Shyancharan (AIR 1980 SC 587)

supra, are irreconcil able.

16. It woul d be incongruous to hold

that even if the defence of the

tenant is not to be struck out

under S.15(7), the tenant nust
still be visited wth t he
puni shrent of being deprived of the
protection under S.14(2). In Hem

Chand’ s case (AR 1977 SC 1986) the
Court went to the extent of laying
down that even if the defence of
the tenant is struck out wunder
Section 15(7), the Rent Controller
could not strai ghtway nake an order
for eviction in favour of the
| andl ord under S.14(1)(a). The
Court held that the H gh Court was
wong in its assunmption that
failure to conply with t he
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requirenments of S.15(1) wvests in

t he | andl ord an "indefeasible

right” to secure an order for the

eviction of t he t enant under

S.14(1)(a). The Court set aside the

judgrment of the High Court taking

that view and renmanded the matters

to the Rent Controller observing

that there was still an issue to be

tried. If that be so, the question

at once arises "What is the issue

to be tried?". If the landlord has

still to nmake out a case before the

Rent Controller t hat he was

entitled to an order for eviction

of the tenant under S.14(1), surely

the tenant has the ri ght to

participate’in the proceedings and

cross-examn ne the landlord: It nust

logically follow as a necessary

corollary that if the defence is

not to be struck out under S.15(7)

it means that the tenant has stil

the defences open to himunder the

Act . In the prem ses, the

conclusion is irresistible that he

has the right to claimprotection

under S.14(2). '‘What is of essence

of S.14(2) and of S.15(6) is

whet her there has been a

substantial conpliance with the

order passed under S.15(1). The

words as required by S.15(1) “in

these provisions nust be construed

in a reasonabl e manner. If the Rent

Control l er has the discretion under

S.15(7) not to strike out the

def ence of t he t enant, he

necessarily has the power to extend

the time for paynent of future rent

under S.15(1) where the failure of

the tenant to make such paynent or

deposit was due to circunstances

beyond his control. The previous

decision in Hem Chand’s case

interpreting S.15(7) and S.14(2) in

the context of S.15(1) of the Del hi

Rent Control Act, 1958, although

not expressly overrul ed, cannot

stand with the subsequent, deci sion

in Shyantharan’s case, interpreting

the anal ogous provisions of the,

Madhya Pradesh Accomodat i on

Control Act, 1961 as it is of a

| ar ger Bench.

(enphasi s suppli ed)

18. Another Three Judge Bench of this Court in a recent
decision in Kama Devi (Sm) vs. Vasdev (1995) 1 SCC 356,
whi ch was also a case under the Del hi Act, has affirnmed the
deci sions rendered in Ram Mrty’'s case (supra) and
Shyantharan’s case (supra). The |learned Judges (Hon'ble J.S.
Verma, S.R Bharucha & Suhas C. Sen) were of the opinion that
the provisions of this Act were sinmilar to the provisions of
t he Madhya Pradesh Act. They observed as under

"20. On behalf of the appellant it
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After

Madhya Pradesh Act,

has been cont ended t hat t he
principles laid down in this case
shoul d not be extended to a case
governed by the provisions of Delh

Rent Control Act. W do not find
any material distinction between
the provisions of Section 12(1),
(3) and Section 13(1) (5) and (6)
of the Madhya Pradesh Act and the

cor respondi ng provi si ons of
Section 14(1), and Section 15(1) of
the Del hi Act. In fact this

argunent was rejected in the case
of Ram Murti vs. Bhola Nath. In
t hat case, const rui ng t he
provi sions of the Del hi ‘Act, it was
hel d that Section 15(7) conferred a
discretionary power on the Rent
Controller to strike out t he
def ence of the tenant. ~ That being
the position, the Rent Controller
had, by legal inplication, power to
condone the default on the part of
the tenant in  nmaking paynent or
deposit of futurerent or to extend
time for such period or deposit."

(enphasi s suppl i ed)
At another place, they observed as
under
"21. In comng to this conclusion
reliance was pl aced on the decision
in the case of Shyantharan Sharna
case, it was argued on behalf of
the respondent that Shyancharan
Sharma case was deci ded under the
Madhya Pradesh Accommodat i on
Control Act, 1961 which ‘had a
di fferent schene altogether ‘and had
no application to a case to be
deci ded under the provisions of the
Del hi Rent Cont r ol Act . Thi-s
argunent was repelled by pointing
out in that judgnent that the
schene of t he Madhya Pr adesh
Accommodat i on Control Act, 1961 was
alnost sinmilar to that of the Del hi
Act with regard to the claimof the
 andl ord for eviction, of the
tenant on failure to pay, rent. The
only difference was that under the
Madhya Pradesh Act the | andl ord had
to bring a suit for eviction before
a G vil Court under Secti on
12(1)(a), whereas wunder the Delh
Act an application had to be made
before the Rent Controller under
Section 14(1)(a)."

(enphasi s suppli ed)

noticing the simlarities in the

“I'n our view, sub-section (7) of
Section 15 of the Del hi  Rent
Contr ol Act , 1958 gi ves a
discretion to the Rent Controller
and does not contain a mandatory

Del hi

Act and the

the Court finally observed as under
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provision for striking out the

def ence of the tenant agai nst

eviction. The Rent Controller may

or may not pass an order striking

out the defence. The exercise of

this discretion wll depend upon

the facts and circunstances of each

case. If the Rent Controller is of

the view that in the facts of a

particular case the tine to nake

paynment or deposit pursuant to an

order passed under sub-section (1)

of Section 15 shoul'd be extended,

he may do so by passing a suitable

order. Simlarly, if “he is not

sati sfied about ~the case made out

by the tenant, he “may order the

defence agai nst eviction to be

struck out. But, the power to

stri'ke out the defence against

eviction-is discretionary and mnust

not be mechani cal | y exerci sed

wi t hout any application of mnd to

the facts of the case."
19. Shyantharan’s /case (supra) was cited before the Delh
High Court in the instant case, but it distinguished it on
the ground that it was a case under the M P. ‘Act and was not
applicable. It consequently proceeded to strike out the
def ence of the appellant on the ground that it had comitted
a default in depositing the rent for the nonth] of February,
1972 by the 15th of March, 1972. For doing this, it followed
the decision of this Court in Hem Chand vs. Delhi - Cloth &
CGeneral MIls AIR 1977 SC 1986. It woul d be seen that even
in that case this Court had observed as under

"Wiile we agree with the view of

the Bench that the Controller has

no power to condone the failure of

the tenant to pay arrears of rent

as required under Section 15(1), we

are satisfied that the Full Bench

fell into an error in holding that

the right to obtain an order for

recovery of possession accrued to

the landlord. As we have set out

earlier in the event of the tenant

failing to comply with the order

under Section 15(1) the application

will have to be heard giving an

opportunity to the tenant if his

defence is not struck out under

Section 15(7) and without hearing

the tenant if his defence is struck

out. The Full Bench is therefore in

error in allowing the application

of the landlord on the basis of the

failure of the tenant to conply

with an order under Section 15(1)."
20. In view of the above discussion, the H gh Court was not
justified in relying upon the decision of this Court in Hem
Chand’'s case as it shall be deemed to have been overrul ed
or, in any case, lost its efficacy as a binding decision in
view of the Three Judge Bench decisions in Shyantharan
Sharma vs. Dharandas AIR 1980 SC 587 and Kaml a Devi (Snt)
vs. Vasdev (1995) 1 SCC 356. The two Judge Bench in Ram
Murty vs. Bhola Nath & Anr. AIR 1984 SC 1392 has al ready
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critically examined the decision of this Court in Hem
Chand’s case (supra) and has held it to be contrary to the
t hree Judge Bench decision in Shyancharan Sharma’s case.
21. Applying the above principles to the instant case, it
cannot but be held that the view expressed] by Rent
Controller, the Rent Control Tribunal as also the Hi gh Court
that the tinme under Section 15(1) for depositing the rent
could not be extended nor could the delay be condoned was
whol Iy erroneous. The whole approach, therefore from the
begi nni ng, was based on wong prenises. The Hi gh Court went
a step further. Wiile the Rent Controller and the Rent
Control Tribunal had not struck out the defence of the
appel l ant on the ground that 15 days’ default in depositing
the rent for February, 1972 was not wilful or contunacious,
the Hgh Court, on an erroneous view, struck out the
defence. W have al ready noticed above that striking out of
def ence under Section 15(7) of-the Act is in the discretion
of the Rent Controller. Since the discretion appears to have
been properly exercised by the Rent Controller as also by
the Rent ‘Control Tribunal, the H gh Court, in the particul ar
circunst ances of the case, was not justified in interfering
with that discretion and striking out the defence of the
appel l ant. The High Court, while considering this question,
has observed as under

“"In other appeal "S.A O no. 193 of

1973 of the landlord challenging

the Judgnent and order of _the

Tri bunal dismssing his application

under Section 15(7) of the Act,

def ence of the appell ant tenant was

not struck off by the Controller

In other words the tenant was

allowed to defend the eviction

case. He was allowed to | ead

evi dence and take part during the

trial of the eviction proceedings.

The appel | ant had cl ai med

condonation for the purpose of

Section 15(7) of the Action the

ground that the attorney of  the

appel lant had fallen ill and the

partner of the firmAjit Prasad had

forgotten the date of deposit on

account of being busy in connection

with the election in which his

brot her was al so a candi date. These

facts are not sufficient to condone

the delay in deposit of rent. These

acts ampbunt to negligence on the

part of the appellant whichis a

partnership firm The attorney had

fallen ill and one partner had

forgotten the date of deposit,

there were other partners and ot her

officials of the firmwho ought to

have taken steps to deposit within

time. I am therefore, of the view

that it was not a fit case for

refusing to strike off the defence

of the appel  ant tenant under

Section 15(7) of the Act. I,

therefore, set aside the Judgnent

and order of the Tribunal and the

Control ler and strike off t he

def ence of the appellant.”
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22. The H gh Court thus struck out the defence by
substituting its own discretion in place of the Rent
Controller and the Tribunal both of whom had held that the
default by the appellant was not wilful. The main question
was whether appellant was entitled to extension of tine in
depositing the rent or should he be evicted for not
depositing the rent for only one nonth in time particularly
when the default was not wilful or contumacious. At one
time, we were inclined to remand the case to the Rent
Controller so that the appellant’s plea regardi ng extension
of time in depositing the rent for the nmonth of February,
1972 may be considered but having regard to the fact that
the appellant had already pleaded those facts which have
al ready been considered by the H gh Court, we feel that it
would not be in the interest of justice nowto remand the
case as the H gh Court appears to be justified in coming to
the concl usion that the appellant was negligent and carel ess
as the ~rent could still be deposited by any other partner

if the attorney had fallen ill or one partner had forgotten
the date " of deposit. Any other explanation offered by the
appel I ant would be obviously an after t hought and,
therefore, as pointed out wearlier, it wll not serve any
purpose to rermand the case to the Rent Controller. The
result is that the appeal has to be dism ssed and is hereby
di sm ssed but wi thout any order as to costs allow ng-three
nonths time to the ,appellant to vacate the premises on
failing the wusual undertaking to this effect in this Court
failing which the respondent-landlady will be entitled to
recover possession fromthe appellant through police force.




