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IN THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. OF 2008
[Arising out of S.L.P.(C) No.3193 of 2007]

M s. Shei khar Hotel s Gul nohar Encl ave & Anr. Appel | ant's

Ver sus

State of Uttar Pradesh & Ors. Respondent s

JUDGMENT

A K. MATHUR, J.

1. Leave granted.
2. Thi s appeal is directed agai nst the or der dat ed 6. 12. 2006
passed by the Di vi sion Bench of the Allahabad H gh Court whereby the

H gh Court affirned the notification dated 15.6.2006 issued under

Secti on 4 (1) read with Secti on 17(1) and 17(4) of t he Land
Acqui sition Act (hereinafter referred to as ‘the Act’) and t he
notification dated 19.10.2006 issued under Section 6 of the Act. A

prelimnary objection was rai sed before the High Court on behal f of

the respondent - Bul andshahr-Khurja Devel opnent Aut hority, Bul andshahr

that the wit petition was not maintainable at the‘instance of the

appel l ants and secondly it was contended that the wit petition was

bereft of basic pleadings with regard to the chall enge of di spensing

with Section 5-A of the Act.
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3. The first guesti on which was agitated before the H gh Court was

t hat di spensi ng with requi r enent of Section 5-A of t he Act
arbitrary. The Division Bench of the Hi gh Court after referring to

coupl e of decisions of this Court took the view that the ur genc
shown for invoking Section 5-A was justified as it was necessary to

renove the traffic congestion. It was also found that there was no
co-rel ati on between the argunent and the pleadings contained in the

wit petition. The Hi gh Court found that there was no infirmty in

the i npugned notifications. Hence this appeal on grant of specia

| eave.

4. We have heard | earned counsel for the parties and perused the

record. Before we address to the main issue it will be relevant to

mention a few facts. Respondent No.3- Bul andshahr Khurja Devel oprent

Aut hori ty, Bhuandshahr ( her ei nafter to be referred to as
Devel opnent Authority) in its 25th Board neeting held on 3.5.2002

decided to establish at the present site, "Transport Nagar" abut ti
to the Nat i onal H ghway No. 91. Under the regi onal pl an of
Nati onal Capital Regional Planning Board (hereinafter to be referred

to as the Board) National H ghway No.91 is proposed to be nade a four

| ane road. Qut of the plots described in the paper-book, pl ot Nos.

424, 424-M 430, 443, 449M and 492 are not under acqui sition under

was

y

t he

ng
t he

notification dated 10.7.2006. Pl ot No. 428-M was pur chased by Ms.

Al lied Construction under sal e deed dated 5.12.2003, plot No.429 was
purchased by Krishan Kumar son of Shankar Lal vide sal e deed dated

18.9.2003, plot No.442 was purchased by Snt. Asha under sal e deed

dated 18.9.2003. Plot No.430 was purchased by Vi pul Kaushi k and
Vi nay Kaushi k bot h m nors. Pl ot No. 449 was pur chased
by
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Chandr asekhar, Naresh Kumar and Ki shan Kumar under sal e deed dated
18.9.2002 and pl ot No.450 was purchased by the sane vendees under

two sal e deeds dated 18.9.2003 and 12.2.2004. Sane was the case with
regard to Pl ot No.478. It was contended that all these plots were
purchased after the resolution was passed by the Board to set up the
Transport Nagar. None of the plots were recorded either in the name

of M s. Shei khar Hotels or Shri Chandrasekhar Sharma, the appellants

her ei n. Therefore, a prelimnary objection was rai sed on behal f of
the respondents before the H gh Court that the wit petition was
not maintainable at the instance of the wit petitioner-appellants,

who not being the owners of the plot, cannot file the objection

under Section 5-A of the Act. It was al so pointed out that the U P.
Urban Pl anni ng and Devel opnent Act, 1973 ( hereinafter to be referred

to as ‘the Devel opnent Act’) had coneinto force on 12.6.1973 with

t he obj ect of devel opnent of certain areas. A Mast er Pl an was

prepared under the Developnent Act and after the same was published

and objections and suggestions were invited. Thereafter, the Master

Plan was finalized. In the said Master Plan this area was ear-nmarked
for the Transport Nagar. At present the State Road Transport Bus

Ter m nal is situated in the thickly popul at ed area and there
is

really traffic congestion. The Master Pl an contenpl ated acquisition
of total area of 501.58 hectares of land for the integrated plan for

the purpose of alleviation of all the traffic problens inter alia by

constructing the Transport Nagar new Bus Stand at Del hi -Khureja and
Shi kar pur Roads and wi deni ng of t he roads. For t he pur pose
of

establ i shing Transport Nagar the National Capital Regional Pl anning
Board (hereinafter to be referred to as the Board) sanctioned a |l oan
of Rs.20.65 crores the Devel opnent Authority for construction. But

because of the litigation it could not proceed further and the Board
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is incurring heavy interest. It was contended that conpensation to

the tune of Rs.17.42 crores have al ready been spent. It was al so

poi nt ed out t hat the Parliament has enacted the National Capita

Regi on Pl anning Board Act ( Act 11 of 1985) whi ch cane into force on

9. 2.1985. The aim of this Act is for provi di ng common pl an for
Nati onal Capital Region, whi ch includes the District Bul andshahr of

State of Uttar Pradesh. This Act of 1985 was passed by resol utions of

the States of Haryana, Rajasthan and Uttar Pradesh under Article 256

of the Constitution. Therefore, in order to have the devel opment of

the said regi on of the Capital Region a Corporate Body has been

constituted with t he~Uni on" M nist er for Urban Devel opnent as the

Chai rperson and the Chief Mnisters of Haryana, Rajasthan and Uttar

Pradesh and Lt. CGovernor of Delhi as its nenbers. Therefore, for the

devel opnent of the National Capital Regi on such pr oj ect has been
undert aken and this Pl anni ng Body has al r eady sanct i oned t he
af oresai d anmount . I'n pur suance of this exerci se the af oresai d

notification was issued dispensing with the requirenment of Section 5-

A of the Act for filing of objection as there was an urgent need of

decongesting the traffic problemand to make the snooth traffic flow
in the National Capital Region area also. Therefore, Section 5-A of

the Act was dispensed with. Learned senior counsel for the appellants

submi tted that dispensation of Section 5-A of the Act in the present

situation was not proper and there was no proper application of mind.

In support of that |earned senior counsel invited our attention to a

deci si on of this Court in Uni on of I'ndia & O's. v. Mukesh Hans
[(2004) 8 SCC 14]. As against this, |earned senior counsel for the

respondents invited our attention to a decision of this Court /in

Raj ast han Housing Bord & Ors. v. Shri Kishan & O's. [(1993) 2 SCC 84]

and anot her decision in Union of India & Ors. v. Praveen Cupta & Os.
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[ (1997) 9 SCC 78]. There is no gainsaying in the fact that this
right to file objection under Section 5-Ais a valuable right and the
CGovernments are not given a free hand to dispense with Section 5-A.

Section 5-A is only a safeguard against the arbitrary exercise of the

power by the State. But one should al so not | oose sight of the fact
that invocation of such a provision is also sometines inperative as

in order to nmeet the urgency of the situation it needs to be invoked

in public interest. It depends upon cases to case. Sonetines it may

not be necessary at all and the State functionaries nay sometine out
of over jeal ousness nay invoke this provision which would seriously
jeopardi ze theinterest of 'the people. Therefore, it depends upon

case to case wher e in a gi ven situation Secti on 5-A has b
een

correctly invoked and the authorities were satisfied in an objective

manner. In the present case, there is no two opinion t hat because of
the gl obalization of econony Indian econony is progressing with fast

speed, therefore in order to keep pace with the speed, invocation of

Section 5-A has become i nperative. Traffic congestion is a conmon

experience of one and all and it isvery difficult to negotiate with

t he traffic congesti on in Del hi and Nat i onal Capi t al regi on
Ther ef or e, in t he pr esent situati on, it cannot be sai d t hat
t he

i nvocation of Section 5-A was for ulterior purpose or was arbitrary

exerci se of t he power . Si nce the Mast er Pl an has al r eady b
een
pr epar ed and it has been approved by the Planning Board and they

have sanctioned a sum of Rs.20.65 crores for the devel opnment of this
Transport Nagar and wi dening of the National H gh No.91 into four
| anes. Therefore, the proposal was approved by the Board and it got

the sanction fromthe National Capital Region Pl anni ng Board an
d

ultimately the Governnent invoked the power under Section 17(4) read

with Section 5-A of the Act dispensing with the objections. In the
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light of these facts it cannot be said that invoking of power was in

any way i nproper exercise. There is need for decongestion of the

traffic and it is really the dire need of the hour and earliest it is

i npl enented, better for the people at |arge. In this connection

| earned seni or counsel for the appellants invited our attention to

the decision of this Court in Union of India & Ors (supra) have held

that Section 5-A is not an enpty formality but it is a substantive

ri ght which can be taken away only for good and valid reason and

within the [imtations prescribed under Section 17 (4) of the Act.

But in the present case the notification was struck down on the facts

t hat no material was placed on record and secondly, it was also held

that discontinuance of festival for want of |and and any hindrance in

using the | and was not there. It was al so pointed out that earlier

an attenpt was nade to acquire the land for the very same purpose

for holding such festival and it was allowed to | apse by efflux of

time and consequently the Court found that there was no reference in

the file to the need of invoking Section 17(4) and therefore, in a

gi ven situation. Their _Lordships held that invocation of Section 17

(4) of the Act was vitiated by non- appli cation of m nd by the
authorities. Therefore, this case was deci ded on t he guesti on of
fact. As against this, |earned senior counsel for the respondents

submitted that traffic congestion has been recogni zed by this Court

in Union of India & Ors. v. Praveen Gupta & Ors. (supra) as urgent

need. In this case, land was acquired in order to shift the timber

busi ness fromthe walled city of O d Del hi as it had becone the
source of traffic congesti on. Ther ef or e, it was required to
urgently shifted fromthe existing place to relieve the congestion by

acquiring the concerned | and for the public pur pose, nanely, for

establishment of tinber depot. In that context, their Lordships held

be
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as follows:
" Since the acquisition is for shifting

of ti mber busi ness from t he wal | ed city to t he

outskirts of the city, shifting itself is for

ur gent pur pose, vi z., to relieve the traffic

congesti on in t he wal | ed city. Under t hose

ci rcunst ances, the exercise of power under Section

17(4) cannot be sai d to be unwar r ant ed in this

case. "

Simlarly, in Rajasthan Hosing Board & O's. (supra)

the question was

Wi th regard to acqui-sition of wast e and arabl e | and for hou
si ng

purpose. |I't was observed that Governnent’s satisfaction regarding,

bei ng subjective, when there is material upon which it could have

been fornmed fairly, court would not interfere nor would it exam ne

the material as an appellate authority to see existence of urgency.

The proposed acquisition for urban housing for weaker section and

m ddl e i ncome group of peopl e by Housing Board where there is a great
scarcity of house was held to be good purpose for invoking Section 17
(4) dispensing with the objection under Section 5-A. Therefore, such

i nvocation of Section 5-A was upheld by this Court.

5. Now, reverting to the facts of this case also as pointed
out above, this acquisition was nmade under the Mster Plan prepared
under the U.P. U ban Planning and Devel oprment Act

approval of the National Capital Region Planni ng Board
as

sanctioned by the Board and out of which Rs.17.42 crores have al ready
been spent. In this given case, we are of opinion that invocation of
Section 17(4) read with Section 5-A of the Act was well warranted and
we see no reason to interfere with the order passed by the Division
Bench of the High Court. Consequently, the appeal is dismssed with
no order as to costs.

7

and the sane got

and | oan w
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New Del hi ,
May 12, 2008.

[ ALTAVAS KABI R]




