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ACT:

H machal Pradesh Board of School Education Act, 1969, ss.
10(18), 23(4), 26(2)(i) and (p)-Chairman of - Boar d- Appoi nt ed
in honorary capacity-1f holds office of profit within Art.
191(1) (a) of Constitution.

HEADNOTE:

The respondent, Wo was elected to the State Legislative
Assenbly. was, at the tine of filing nom nations, Chairnan
of the Board of School Education of the State. having been
nom nated by the State Government under the H machal Pradesh
Board of School Education Act, 1969. The Board passed a
resolution, fixing a scale of pay for the post, but the
order appointing the respondent nade it clear that he was
appointed only in an honorary capacity. On-the question
whet her he was hol ding an office of profit under the State
CGovernment and as such was disqualified for election under
Art. 191 (1) (a) of the Constitution,

HELD: (1) The Chairnman of the Board is an office under

the State Government but it is not an office of profit: The
test for deciding whether the first respondent was - hol di ng
an office of profit is whether he can sue for or- otherw se
claimthe scale of pay fixed by the resolution of the Board.
In the face of the order of appointment such a claim would
not be upheld. [750G 752F-QF

(2)Assuming that the post itself carried a scale “of ' pay
the holding of the office has not resulted in any profit to
the first respondent. It is not even a case where the
Chairman was appointed to an office and a salary was
provided by the order of appointnent, and he gave up his
right to the salary. [751A-C]

(3) Further. the Board was not conpetent to fix a scale of
pay for the Chairman: [751D]

(a) Section 10(18) of the Act does not enable the Board to
fix the scale of pay, because, fixing the scale of pay of
the Chairman cannot be said to be an act ancillary to any of
the purposes nmentioned in cls. (1) to (17) of the section
or, to be one for the purpose of carrying into effect the
provi sions of the Act. [751D E

(b) Section 23(4), which enables the Board to make
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regul ations regarding qualifications, conditions of service
and scales of pay of officers and servants of the Board
ot her than Secretary, Deputy Secretary and Assi st ant
Secretary, would apply only to officers lower in rank than
t he, of ficers nentioned. O herwi se, the Act , whil e
conferring on the Governnment the power to specify the condi-
tion of service including the scale of pay of Assistant
Secretary, Deputy Secretary and Secretary, would be |eaving
to the Board to determine the scale of pay of the Chairman
by clubbing himalong with Officers and servants of the
Board |l ower in rank than an Assistant Secretary. [751F-752A]
(c)Section 26(2)(i) which relates to the power of the
Board to nake regulations for the appointnment of officers.
clerks and other servants and the conditions of their
service. cannot cover the Chairman, because, there is no
guestion of the Board being conpetent to deal wth the
appoi nt ment or conditions of service of the Chairman. [752C]
(d)Section 26(2)(p) which speaks of the enmolunments and
al l onances of the nmenbers of +the Board and all its
comm ttees, cannot refer to the Chairman, because, under the
Act, there is a distinction between the Chairman and
menbers. [752C- D

750

(e) Moreover, though generally speaking. the Pay of a
person can be said tobe his enolunents the enolunments and
al  owances referred to in cl. (p) cannot refer to a scale of
pay, because, the Act does not contenplate any scale of pay
for menbers. [ 752D F]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1326 of
1973.

From the Judgnent & Order datey the 31st July, 1973 of the
H machal Pradesh Hi gh Court in Election Petition No. 10 of
1972.

Yogeshwar Prasad, S. K Bagga and Ms. S. K Bagga, for the
appel | ant .

Har dyal Hardy, S. K Mehta, K R_ Nagaraja and M
Qumaruddi n, for the respondents.

The Judgnent of the Court was delivered by

ALAG RISWAM, J. Elections were held in March 1972 to the
H machal Pradesh State Legislative Assenbly. The 1st
respondent was elected to that Assenbly from the Shahpur
Constituency in Kangra District. An election petition was
filed by the appellant, a voter in that constituency, on the
ground, ampbng others, that at the time of filing of
nom nations the 1st respondent was holding an  office of
profit under the Governnent of H machal Pradesh and as/ such
was disqualified for election under Article 191 (1) (a) of
the Constitution. The petition having been dism ssed by the
Hi gh Court of Hi machal Pradesh this appeal has been filed
agai nst the order of dism ssal

The only ground which is relevant for the purpose  of
decision of this appeal and which was urged before this
Court, was that as the Ist respondent was holding an office
of profit under the State Governnment lie was disqualified
under Article 191 (1) (a) of the Constitution to be elected
as a menber of the State Legislative Assenbly. The 1st res-
pondent was nom nated Chairman of the Board of Schoo
Educati on of H machal Pradesh in the year 1969 by the
H machal Pradesh Governnment under the provisions of the
H machal Pradesh Board of School Education Act, 1968. At
all relevant tinmes he was hol ding that post. Under s. 18 of
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the Act the Chairman is nom nated by the Government. The
Board is constituted by the Governnent under S. 3 of the
Act . Though there is nothing said in the Act about the

authority conpetent to renmove the Chairman fromhis office
it my be assumed for the purposes of this case that the
CGovernment was conpetent to do so. There can be very little
di spute and indeed it is not disputed that the office of the
Chairman of the Board is an office under the State CGovern-

nent . The only question is whether it is an office of
profit. Admittedly, the 1st respondent was not in receipt
of a salary. The order appointing him to the post of

Chairman makes it clear that he was appointed only in an
honorary capacity. The fact that he was entitled to receive
travelling and daily allowance in the course of t he
di scharge of his duties as, Chairman wuld not be a
di squal i ficati on because of the provisions of section 3 (m
of the Hi machal = Pradesh Legislative Assenbly Menber s
(Rermoval of Disqualifications) Act, 1971, and this is not
di sput ed. What is, however, contended on behalf of the
appel l ant._i's that though the 1st respondent might not have
been in receipt of a

751

salary, the post itself carried a scale of pay and therefore
it is an office of profit which the 1st respondent was
hol di ng. We are unable to agree. The question is whether
the holding of the office has resulted in any profit to the
hol der of that office, however snmall that profit nay be. W
have di scussed this question at great length in the judgnent
delivered by wus today in C. A _No. 2365 of 1972. In the
absence of any profit accruing to the 1st respondent as’ a
result of the holding of the office of Chairnman-it cannot be
said that he was holding an office, of profit. This is not
even a case where the Chairnan was appointed to an office
and a salary was provided for himwby the order of appoint-
ment O he was entitled to a salary as a result of the
appoi ntnent a he gave up his right to the salary. The order
of appointnent itself was one nmade in an honorary capacity.
There is a further fact which shows that the contention of
the appellant that the post carried a scale of pay is not
correct. This contention that the-post carried a scale of
pay is based on Resolution No. 12 passed by the Board on
January 17, 1970 fixing a salary of Rs. 16001800 per nonth
for the Chairman. W are satisfied that the Board was not
conpetent to fix a scale of pay for the Chairman by a
resol ution. W are wunable to accept the contention on
behal f of the appellant that section 10, clause (18) of the
H machal pradesh Board of School Education Act, 1968 enabl es
the Board to fix the scale of pay of the Chairnman. The
fixing of the scale of pay of the Chairman cannot be said to
be an act ancillary to any of the purposes nmentioned in cls.
1 to 17 of the section or to be one for the purpose or
carrying into effect the provisions of the Act. Though
under section 17 the Chairman is also called an officer of
the Board, he is under section 19 the admi nistrative head of
the Board. He is to call the neeting of the Board and
preside over it andis entitled in any energency that
requires an inmedi ate action to take such action as he deens
necessary. The Secretary to the Board is al so appointed by
the Governnent upon such conditions and for such period as
the Governnent may deem fit under section 22. We presume
that this section enables the Governnent to fix’ his scale
of pay also. Under section 23 the Governnent is entitled to
appoi nt Deputy Secretaries and Assistant Secretaries to the
Board on such conditions and for such periods’ as the
Government nmay deem fit, which as in the case of the,
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Secretary woul d include the power to fix their scale of pay.
This is clear fromthe fact that sub-s. (4) of s. 23 Ilays
down that the qualifications, conditions of service and the
scale of pay of officers and servants of the Board, other
than Deputy Secretary, Assistant Secretary and Secretary
woul d be determ ned by the Regul ati ons. This sub-section
when it enables the Board to nake regulations regarding
qualifications, conditions of service and scal es of pay of
officers and servants of the Board other than the Deputy
Secretary and Assistant Secretary, applies only to the cases
of officers lower in rank than These officers nmentioned.
The Dresence of the word 'officer’ in that sub-section
cannot be held to refer to the Chairnan also nerely because
he is also called an officer of the Board under section 17.
It would be curious if the Act while conferring on the
CGovernment the power to specify the conditions of service
including the scales of pay of Deputy Secretary, Assistant
Secretary . and Secretary, it 'had left to the Board to
determ ne the scal e of pay of the Chairman by cl ubbing him
7-L319SupCl/ 75

752
along with officers and servants of the Board |ower in rank
than even the Assistant Secretary. W are clearly of

opinion that section 23(4) does not enable the Board to
determne the scale of pay of the Chairnman. Even in the
case of other officers and servants the scale of pay is to
be determined by Regulations. The first Regulations were
made by the Governnent wunder section 27 and in t he
Regul ati ons so made there is no provision for the scale of
pay of the Chairman of the Board. Nor have we been shown
any regul ation nade by the Board fixing the scale of pay of
the Chairman. A mere resolution of the Board, which is
concer ned with the carrying on of t he day-t o- day
adnministration of the Board, cannot have the effect of
fixing the scale of pay of the Chairman. W do not think
that section 26(2) (i), which relates to the power  of the
Board to nake Regul ations for the appointnment of officers,
cl erks and other servants of the Board and the conditions of
their service can cover the Chairman because there /is no
guestion of the Board being conpetent to deal wth the
appoi ntnent or conditions of service of the - Chairman

Clause (p) of sub-s. (2) of section 26 speaks of the
enol uments and al | owances of the nenmbers of the Board and
all its Conmittees. This clause when it refers to nenbers
of the Board cannot refer to the Chairnman. ~The ~distinction
between the Chairman and the nenbers is ‘brought ~out in
section 4 which says that the "Board shall consist of the
Chai rman nominated in accordance with section 18 and of . the
following nenbers” and then goes on to enunerate the
nenbers. Though generally speaking the pay of a person can
be said to be his enmolunments, the enoluments and all owances
referred to in cl. (p) cannot refer to the scale of pay.
The Act does not contenplate any scale of pay for nmenbers.
On a close reading of the provisions of the Act we -are
satisfied that there is no provision in the Act enabling the
Board to fix a scale of pay for the Chairman by a

resol ution. Therefore, it <cannot be said that t he
resolution has validly fixed a scale of pay for the Chairman
and, therefore, it cannot be said that the post of the

Chairman carries with it a scale of pay.

In any case as far as the | ast respondent is concerned the
test for deciding whether he holds an office of profit is
very sinple. It is whether he can sue for or otherwi se
claimthe scale of pay fixed by the resolution of the Board.
In the face of his order of appointment such a claim would
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not be uphel d.
We held, therefore, in agreenent with the H gh Court that

the |Ist respondent was not holding an office of profit at
the time when he filed his nomnation or when he was
el ected. The appeal is, therefore,

di smssed with costs.

V.P.S. Appeal dism ssed
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