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Thi s appeal is by the plaintiffs challenging the
validity and the correctness of the judgnent and decree
dated 27th June, 1994 passed in Second Appeal  No. 405
of 1994 by the H gh Court of Bonbay affirmng the
concurrent findings of the trial court and that of the
first appellate court. 1n order to appreciate the
contentions urged before us, it has becone necessary to
state the facts to the extent necessary for deciding
the questions that arise for consideration.. The famly
pedi gree of the parties is as set out below -
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(Peti No.1 (Peti No.2 (Resp. No.1 Sar da Leelavai Bhag

irithi
(Plaintiff (plaintiff ( Def endant ( Def-endant ( Def endant ( Def endant
No. 1) No. 2) No. 1) No. 3) (No. 4) No. 5)

Nandev Laxman Ganpat

#daughter’ s son
*Dattatraya adopted
by Kri shnabai

(Def endant No. 6)

Bali had two sons, nanely Vyankat and Anand Rao.
Anand Rao died on 6.7.1930 in joint famly. The
defendant no. 2 was the wife of Anand Rao. After death
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of Anand Rao, Vyankat becane absol ute owner of the suit
property. The share of Anand Rao in suit property
nmerged and the defendant no. 2 had only right of

mai nt enance being a widow in the joint fanmly of
plaintiffs and defendant no. 1. Plaintiffs and

def endant no. 1 are sons of said VWankat and defendants
3 to 5 are the daughters of said Vyankat. Defendant

No. 6 is the adopted son of defendant No. 2. After
deat h of Anand Rao, maintenance was used to be given to
def endant no. 2. On 8.2.1978, VWankat al so died and
thereafter defendant no. 1 in collusion with the

def endant no. 2 got the name of defendant no. 2 nutated
in records showing half share in the suit property and
got half share nutated in his nanme in the suit
properties being the Karta of the family. It is the
further case of the plaintiffs that as per H ndu | aw,
def endant no. 2 had no right over the suit property,
the plaintiffs filed conplaint about the said mutation
entry; 'however, the defendant no. 1 with the help of
def endant' no. 2 obstructed their possession over the
suit property. Hence, the plaintiffs filed a suit for
partition of their shares in the suit property
collectively claimng that they had 7/12th share,

def endant no. 1 having 7/24th and defendant nos. 3 to 5
each having 1/8th share in the suit property and that
def endant no. 2 had only right to nmmintenance. During
t he pendency of the suit, defendant no. 2 also died and
plaintiffs and defendants 1, 3 to 5 are her |ega

heirs. It was also the case of the plaintiffs that

def endant no. 2 had not taken defendant no. 6 in
adoption. The defendant no. 1 in collusion wth

def endant no. 2 set up the adoption of defendant no. 6
who is the grandson of the defendant no. 1 through his
daughter Sindutai. Defendant nos. 3 and 5 renmi ned
absent in the suit and were proceeded ex-parte.

Def endant nos. 1 and 2 filed joint witten statenent
and contested the suit, contending that on 10.6. 1968,
def endant no. 2 had taken defendant No. 6, grandson of
def endant no. 1, nanely, Dattatraya in adoption after
perform ng sone due cerenony; hence the defendant no. 6
is having share in the suit property; defendant no. 2
deni ed that she had only right of maintenance; the

def endant nos. 1 and 2 denied that after the death of
Anand Rao, his share nerged and said Vyankat becane
absol ute owner of the suit property; according to them
plaintiffs would not get nmore than 7/48th share in the
suit property. Defendant no. 4 filed witten statenent
and denied that after the death of Anand Rao, said
VWyankat becane absol ute owner of the suit property
bei ng sol e surviving coparcener. It was further the
case of the defendant no. 4 that in itemnos. 2 to 4 of
the suit schedule property, the said Vyankat being the
tenant, after the re-grant, he became owner of those
grants as self-acquired property. Consequently,

def endant no. 2 and all eged adopted son has no share in
the said | ands. Defendant no. 6 suo noto appeared and
he was allowed to take part in the proceedings after
the death of defendant no. 2. The trial court held
that the adoption of defendant no. 6 was valid and
decreed the suit of the plaintiffs declaring that the
plaintiffs 1 and 2 and defendant no. 1 each having

7/ 48th share, defendant nos. 3 to 5 having 1/48th share
in the suit property.

Aggri eved by the decree passed by the trial court,
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the plaintiffs filed appeal before the District Judge.
The | earned District Judge, concurring with the
findings recorded by the trial court, dismssed the
appeal . Thereafter, the plaintiffs filed second appea
before the H gh Court. The H gh Court also disnissed
the second appeal declining to interfere with the
concurrent findings of both the |lower courts. Hence,
this appeal

In view of the concurrent findings of fact the
| earned counsel for the appellants did not question the
validity of the adoption of defendant no. 6. However,
he urged that clause (c) of Section 12 of the Hindu
Adopti on and Mai ntenance Act, 1956 precl uded defendant
No. 6 to claimshare inthe property, already vested in
the heirs of VWankat before his adoption, and that the
restriction inposed on the rights of adopted child
under clause (c) of Section 12 is applicable to the
i nterest vested in _sole surviving coparcener when the
adopti on ‘was made subsequent to the death of sole
survi vi ng-copar cener

He urged that the decision in Dharnma Shanrao

Agal awe vs. Pandurang Mragu Agal awe and Ors. [AIR
1988 SC 845], is clearly distinguishable and the courts
were wong in holding that the ratio of that case
applied to the facts of the present case on all fours.
The courts have failed to notice that it was a case
wher e adoption had taken place during the life time of
sol e surviving coparcener but inthe present case,

def endant no. 6 was adopted after the death of sole
surviving coparcener, nanely Wankat which nakes al
the difference.

The | earned counsel for the respondents nade
subm ssions in support of the inmpugned judgnent. He
al so contended that the question of |aw now sought to
be urged, having not been raised in the courts bel ow,
cannot be permitted to be urged for the first tine in
this Court. Since the facts are not disputed-and
nothing nore is to be done except interpretation and
application of law to the facts of the present case
that no further evidence is required to decide this
qguestion of |aw, we consider it appropriate in the
interest of justice to consider themby permtting the
appel lants to raise the said pure question of |aw

Learned counsel for the appellants was not in a
position to dispute the validity and factum of ‘adoption
of defendant No. 6 Dattatraya by defendant No. 2
Krishnabai. It is useful to notice few inportant dates
havi ng bearing on the decision in this appeal. Anand
Rao, the husband of defendant No. 2, died in 1930.
VWyankat, his only brother, died on 8.2.1978. Defendant
No. 2, the wi dow, adopted Dattatraya (Defendant No. 6)
on 10.6.1978. Rel ationship between parties is al so not
di sputed. |In these circunstances the only question
that arises for consideration is whether the adopted
son Dattatraya could divest the property, which
devol ved on the heirs of Vankat and vested in them
prior to his adoption so as to claimshare in the suit
property. VWyankat died on 8.2.1978. Adoption of the
def endant No. 6 by the defendant No. 2 took place on
10.6.1978, i.e., about four nonths after the death of
VWankat. The first appellate court placed reliance on
the judgnent of this Court in Dharnma Shanrao Agal awe
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vs. Pandurang M ragu Agal awe and others [AIR 1988 SC
845] in dismssing the appeal of the appellants while
confirmng the judgment of the trial court. The High
Court dism ssed the second appeal sunmarily at the
stage of adm ssion stating that there was no need to
interfere with the concurrent findings of both the

| ower courts. The trial court and the first appellate
court, after detail ed consideration and appreciation of
evi dence, held that adoption of defendant No. 6 was
valid and settled the shares of parties on that basis.
In doing so reliance was placed on the aforementi oned
decision of this Court in the case of Dharma Shanrao
(supra).

It is not necessary for us to ook into the
evidence in view of the concurrent findings and
admitted facts in order to-decide the question of |aw
that arises for consideration. - Wether adoption of
def endant No. 6, after the death of sole surviving
coparcener, nakes any difference in determ ning the
ri ghts of adopting son in relation to the famly
properties? If the adoption had taken place during the
life time of VWyankat, there would have been no
di fficulty whatsoever in confirm ng the judgnent under
challenge in the light of the decision of this Court in
Dhar ma Shanrao Agal awe vs. Pandurang M ragu Agal awe and
ot hers af orementi oned.

In the case of Dharna Shanrao the question that
cane up for consideration was whet her a person adopted
by H ndu wi dow after com ng into force of the Hi ndu
Adopti ons and Mai ntenance Act, 1956 (for short 'the
Act’), can claima share in the property whi ch had
devol ved on a sol e surviving coparcener on the death of
t he husband of the w dow, who took himin adoption
The facts in that case were that one Shanrao, who was
governed by the Mtakshara Hindu Law, died |eaving
behi nd himtwo sons Dharma and Mragu. Mragu died
i ssuel ess in the year 1928 | eaving behind himhis w dow
Chanpabai. The joint famly properties of Dharnma and
M ragu passed on to the hands of Dharma, the sole
surviving coparcener on the death of Mragu. Chanpabai
had only right of nmaintenance in the joint famly
properties under the law, as it stood then. —She took
Pandurang in adoption on 9.8.1968, long after the Act
cane into force. |Imediately thereafter the adopted
son Pandurang and Chanpabai filed a regular-civil suit
for partition and separate possession of one-half share
in the properties of joint famly. Before the adoption
took place two itens of the joint famly properties had
been sold in favour of others for consideration
Dharma resisted the suit on the ground that adopted son
Pandurang was not entitled to claimany share in the
properties, which originally belonged to the joint
famly in view of clause (c) of the proviso to Section
12 of the Act.

In Vasant and another vs. Dattu and others [AIR
1987 SC 398], interpreting clause (c) of the proviso to
Section 12 of the Act, Chinappa Reddy, J., speaking for
the Bench, observed that where the joint famly
properties had passed on to the hands of the remaining
menbers of the coparcenary on the death of one of the
coparceners no vesting of the property actually took
place in the remai ning coparceners while their share in
the joint famly properties mght have increased on the
death of one of the coparceners, which coul d decrease
on the introduction of one nore menber into the famly
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either by birth or by adoption. It did not involve any
guestion of divesting any person of any estate vested
in himand that the joint famly continued to hold the
estate, but, with nore nenbers than before with

i ntroduction of a nenber into the joint fanmly by
adoption; there was no fresh vesting or divesting of
the estate in any way.

This Court in the case of Dharna aforenentioned
respectfully agreed with the above observations nmade in
Vasant vs. Dattu (supra), as stated in para 9 of the
sai d judgnent thus: -

"We respectfully agree with the
above observations of this Court in
Vasant's case (supra). The joint famly
property does not cease to be joint
famly property when it passes to the
hands of a sol e surviving coparcener
If a son is bornto the sole surviving
coparcener, the said properties becone
the joint famly properties in his hands
and in the hands of his son. The only
di fference between the right of a
manager of a joint Hindu fam |y over the
joint famly properties where there are
two or nore coparceners and the right of
a sol e surviving coparcener in respect
of the joint fam |y properties is that
while the forner can alienate the joint
famly properties only for |ega
necessity or for famly benefit, the
latter is entitled to dispose of the
coparcenary property as if it were his
separate property as long as he remains
a sol e surviving coparcener and he may
sell or nortgage the coparcenary
property even though there is no | ega
necessity or famly benefit or nay even
nmake a gift of the coparcenary property.

If a son is subsequently born to or
adopted by the sol e surviving coparcener
or a new coparcener is inducted into the
famly on an adopti on made by a w dow of
a deceased coparcener an alienation nade
by the sol e surviving coparcener before
the birth of a new coparcenor or the

i nducti on of a coparcener by adoption
into the fam |y whether by way of sale,
nortgage or gift woul d however stand,
for the coparcener who is born or
adopted after the alienation cannot
object to alienations made before he was
begotten or adopted.”

Finally this Court concluded that the joint famly
property continued to remain in the hands of Dharna,
the appellant, as joint famly properties and that on
hi s adopti on Pandurang, the first respondent, becane
the menber of the coparcenary entitled to claimone
hal f share in them except the itens, which had been
sol d by Dharma, the appellant.

Fromthe facts in Dharma’s case it is clear that
adopti on of Pandurang took place during the lifetinme of
Dharma and as such Pandurang becane nenber of
coparcenary to claimthe share

In the present case with which we are concerned
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now, it is not disputed that adoption of Dattatraya
took place after the death of VWankat, the sole
surviving coparcener. |In our viewthis nakes all the
difference for the reasons to be stated hereinafter.
On the date of death of VWankat the properties of
the joint famly in his hands devol ved on his heirs,
i.e., his sons and daughters as per Section 6 of The
H ndu Succession Act, 1956, subject to rights of
mai nt enance of defendant No. 2 Krishnabai. Opening of
successi on and devol ving of properties operated
i medi ately on the death of VWankat and the joint
fam |y properties stood vested in the heirs of Vyankat.
Def endant No. 6 was adopted by defendant No. 2 about
four nonths after the death of Vyankat by which tine
the properties had already been vested in his heirs as
stated above.
It is appropriate to extract Section 12 of the
Act, which reads: -
"12. Effect of Adoption. - An
adopted child shall be deemed to be the
child of his or her adoptive father or
not her for all purposes with effect from
the date of adoption and from such date
all the ties of the child in the famly
of his or her birth shall be deemed to
be severed and repl aced by those created
by the adoption in the adoptive fanily;

Provi ded t hat

(a) the child cannot marry any
person whom he or she could not have
married if he or she had continued-in
the famly of his or her birth;

(b) any property which vested in the
adopted child before the adoption shal
continue to vest in such person subject
to the obligations, if any, attaching to
the ownership of such property,
including the obligation to maintain
relatives in the famly of his or her
birth;

(c) the adopted child shall not
di vest any person of any estate which
vested in himor her before the
adoption."
(enphasi s suppli ed)

It is plain and clear that an adopted child shal
be deened to be the child of his or her adopted father
or nother for all purposes with effect fromthe date of
adoption as is evident fromthe main part of Section
12. Proviso (c) to Section 12 in clear terms states
that the adopted child shall not divest any person of
any estate, which vested in himor her before the
adopti on.

In the case of Dharnma af orenmenti oned, adopted son
becarme nenber of coparcenary with Dharma and there was
no question of divesting of any property already vested
in the view expressed by this Court in Vasant (supra).
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But on the death of Vyankat, in the present case,
property in his hands devol ved and vested in his heirs.
In view of proviso (c) of Section 12 of the Act
def endant No. 6 Dattatraya by virtue of his adoption
four nonths after the death of Vankat could not divest
the properties vested in the heirs of VWankat so as to
claimhis share

Ful | Bench of Bonbay High Court in Jivaji Annaji
vs. Hanmant Ranthandra [AIR (37) 1950 Bom 360],
dealing with a case of adoption after collateral’s
death and the principle of relation back, after
referring to nunber of Privy Council decisions, held
that any adoption after the death of collateral wll
not allow the adopted son'to cone in as a heir of the
collateral. Adoption relates back to the death of the
adopting father and an adopted son nust be | ooked upon
as if he was in existence at the date of the death of
the adopting father. But it is not a correct
proposition to say that the rights of adopted son are
in all respects identical wth that of a natural born
son. The principle of relation back is not an absolute
principle but it has certain linitations. Chagla,
C.J., speaking for himself and on behal f of
Gaj endr agadkar and Shah, JJ., in para 2 of the said
j udgrment, has stated thus: -

"2. Now, /it has been observed by the
Privy Council in several cases that an
adoption relates back to the death of
the adoptive father and an adopted son
must be | ooked upon as if he was- in
exi stence, at the date of the death of
the adoptive father. But it is not a
correct proposition to say that the
rights of an adopted son are in all
respects identical with that of a
natural born son. The principle of
relation back is not an absolute
principle but it has certain
limtations. For instance, one
[imtation is that any | awful
al i enati ons nade by the |ast absolute
owner woul d be binding on the adopted
son, and the question that we have to
consider in this Full Bench is whether
there is a further limtation on the
rights of the adopted son and the
[imtation that is contended for is that
if the property by inheritance goes to a
collateral and the adopted son is
adopted after the death of the
collateral, the adoption cannot divest
the property which has vested in the
heir of the collateral. Reliance is
pl aced on the Privy Council decision in
Bhubaneswari Debi v. Nl konul Lahiri (12
Cal. 18 P.C.). There it was expressly
hel d that according to Hi ndu | aw an
adoption after the death of a collatera
does not entitle an adopted son to come
in as heir to the collateral. M.

Madbhavi has attenpted to distinguish
this case by pointing out that Sir

Bar nes Peacock, both while argunents
were going on at the bar and in the
judgrment of the Privy Council which he
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del i vered, enphasized the fact that the
adopted son was not in existence at the
time of the death of the w dow in whom
the property was vested. But in our

opi nion that particular fact cannot be
| ooked upon as the deciding factor in
the decision. That is certainly not the
ratio which led the Privy Council to
conme to the conclusion. It is

i material whether an adopted son is or
is not in existence at the tine of the
death of the person whose property is
attenpted to be divested. = The question
is, what is the effect of the adoption
whi ch for certain purposes rel ates back
to the death of the adoptive father

But what ever ni ght have been said of the
deci sion of the Privy Council in
Bhubaneshwari's case (12 Cal. 18 P.C.),
al | doubt' has been set at rest by the
manner in-which the Privy Council has
re-affirnmed and re-enphasi sed t hat
principle in the recent decision of
Anant Bhi kappa v. Shankar Ranthandr a,
70.1.A 232 : AIR (30) 1943 P.C. 196).
At p. 9 their Lordships say:

“"Nei ther the present case nor

Amar endra Mansi ngh v. Sanat an

Singh, 35 Bom L.R 859 : (AR

(20) 1933 P.C. 155), brings

into question the rule of [aw

consi dered in Bhubaneshwar i

Debi vs. Nl komul Lahiri and

stated by the Board to be

t hat :

According to the | aw as
laid down in the decided
cases, an adoption after the
death of a collateral does not
entitle the adopted son to
cone in as heir of the
colalteral .”

This is not a stray observation. It
is the considered view of the Privy
Council that the rule of law as laid
down i n Bhubaneshwari’s case, is stil
good | aw notwi t hst andi ng t he deci si on of
Anant Bhi kappa vs. Shankar Ranthandra."”

(enphasi s suppli ed)

We are in respectful agreenent with the statenent
of law nade in the aforesaid judgnent on the point
touching the controversy in the present case.

A Bench of three | earned Judges of this Court in
Sawan Ram and ot hers vs. Kala Wanti and others [1967
(3) SCR 687], after referring to Nara Hanumant ha Rao
vs. Nara Hanumayya and Anr. [(1964) 1 Andhra Weekly
Reporter 156], was unable to accept the interpretation
pl aced by the Andhra Pradesh Hi gh Court on Sections 12
and 13 of the Hi ndu Adoptions and Mai ntenance Act but
however, found that the conclusion arrived at in that
case by the Andhra Pradesh Hi gh Court was correct. In
that case, the question that arose for consideration
was whether E after the adoption by D, the w dow of B
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could divest C of the rights which had al ready vested
in C before the adoption. By the year 1936 C was the
sol e mal e nenber of the H ndu Joint Fam |y which owned
the disputed property. B died in the year 1924 and A
died in 1936 before H ndu Wnen's Rights to Property
Act had conme into force and, consequently, C as the
sole mal e survivor of the fam |y becane full owner of
the property. This Court further observed "In these
circunstances, it was clear that after the adoption of
E by D, E could not divest C of the rights already
vested in himin view of the special provision
contained in clause (c) of the proviso to S. 12 of the
Act. It appears that, by nmaking such a provision, the
Act has narrowed down the rights of an adopted child as
conpared with the rights of a child born posthunously.
Under the Shastric law, if a child was adopted by a

wi dow, he was treated as a natural -born child and,
consequently, he coul d divest other menbers of the
famly of rights vested in themprior to his adoption.
It was only with the |imted object of avoiding any
such consequence on the adoption of a child by a Hindu
wi dow t hat these provisions in clause (c) of the
proviso to S.12, and section 13 of the Act were

i ncorporated."

This being/'thelegal position defendant No. 6,
havi ng been adopted after the death of VWankat and
after the properties vested in his heirs, is not
entitled for share'in the suit properties. Inthis
vi ew the i mpugned judgment and decree of the Hi gh Court
affirm ng the decrees of both the courts bel ow cannot
be uphel d. Consequently and necessarily they are set
aside and the suit of the plaintiffs-appellants stands
decr eed.

The appeal is allowed accordingly. Parties shal
bear their own costs.




