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1. These appeal s are directed agai nst the Order of a |learned Single
Judge of the Jharkhand H gh Court dated 9.7.1999, an Order dated 9.8.1999,
Order dated Septenber, 1999, an Order dated 23.9.1999 as also Order of a

Di vi si on Bench 14.10. 1999 passed in LPA No. 415 of 1999 (R) refusing to
interfere with the order inpugned in the wit petition passed by the |earned
Si ngl e Judge of the said Court allowing the wit petition filed by the
respondent. The basic fact of the nmatter is not i'n dispute. Respondent
herein has set up a unit for production of snokeless fuel. The said I ndustry
was set up by the respondent allegedly on a representati on nmade by the
appel l ant herein by way of an advertisenent inviting new entrepreneurs to

set up new snokel ess fuel units wherefor supply of coal to them was

assured, which is to the followi ng effect:

"Say "no" to Snoke

Do you know?  The snoke enitting from your chull ahs

is causing serious air Pollution endangering the air that
your child breaths.

SPECI AL SMOKELESS FUELS (SSF) \026

an econom c substitute for the snokey soft coke and
firewood, generates consistent heat thus enconom zing
fuel consunption. Its uniformsize al so ensures
conveni ent storage. Use of SSF will reduce w despread
chopping of tree for firewood and present deforestation
Coal India now on a mission to mnimze environnenta
pol l uti on and encourage aforestation, invites
entrepreneurs to set up new SSF units and expand

exi sting ones. 8 SSF units are already on stream CIL
has already cleared linkages for 80 units CIL will soon be
finalizing |inkages for 25 nore units.

CIL will provide additional coal requirenments for
expansi on of SSF units and coal |inkages for the new
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entrepreneurs. Wite to us through State Sponsored
Aut horiti es.

For further details contact : CWPDIL, Ranchi/ Technica
Cell, Coal India Ltd. 10 Netaji Subhash Road, Cal cutta-
700001, Tel: 206312, 207817

Western Coal fields Ltd. Bhar at Coki ng Coal Ltd.

Central Coalfields Ltd. Eastern Coal fields Ltd.

Sout h Eastern Coal fields Ltd. North Eastern Coal fiel ds"

2. Respondent applied for grant of |linkage facility for obtaining supply
of coal inits industrial unit situated in the District of Aurangabad in the
State of Bihar. It was given coal linkage with the collieries belonging to

Bhar at Coki ng Coal Ltd, (BCCL) a subsidiary of Coal India Ltd.

3. On or about 717.11.1993 in a neeting wherein the authorities of the
Coal India Ltd., a/'subsidiary of BICICO and the Secretary of the Assessing
Manuf act ures Associ ation participated, it was decided.
"(a) SOURCE OF CQAL LI NKAGE
It was decided that the |inkage of the SSF plants
will be reviewed by ClL keeping in view the present
avail ability of coal suitable for SSF production and
rationalization of |inkage would be considered to the
extent possible so that the units get their supplies from
the nearest suitable sources containing SSF grade
coal

In this connection, BICICO would submt a
statenent to CIL giving their suggestions for |inkage
of coal to the new SSF units in Bihar."

4. Respondent applied for transfer of his linkage fromBCCL to Centra
Coal fields Ltd.(CCL) in terns of the said decision taken in the

af orenmenti oned neeting dated 17.11.1993, pointing out that construction of

the factory was taken up only on the basis of the assurances nmade by the

Coal India Ltd. in that behalf. Al though, sonme industries allegedly simlarly
situated, were given the benefit of transfer of their Iinkage fromBCCL to
Central Coalfields Ltd., by the appellant, the request of the respondent was
not acceded to despite a "No objection" to the change given by the CCL.

Coal India Ltd. referred to the purported policy decision in regard to |inkage
to the effect that, once it is accorded, the sane woul d be permanent in
nature. However, tenporary transfer of |inkage to the extent of 50% of ‘the
gquantity were given both to the respondent as also one Ms. Pushpanjali Coa
and Coke.

5. Coal India Ltd., however, issued a direction on or about 9.10.1999
that the respondent would be given 50% of its supply for three nonths from
BCCL and 50% from CCL. The legality of the said decision was questioned

by the respondent in a Wit Petition filed before the Hi gh Court of Jharkhand
praying therein that the appellant be directed to release full quota of coal by
grant of change of |inkage fromBCCL to CCL. Pending Wit Petition
however, CIL granted pernmanent change of |inkage in favour of Ms.

Pushpanj ali Coal and Coke but not to the respondent, despite the fact that
CCL had given "No Cbjection" to both the units by a common letter dated
17.7.1998.

6. The said Wit Petition was allowed by a | earned Single Judge of the
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Hi gh Court inter-alia directing;

"..Now t he respondent \026 CIL cane out with a case in
the counter affidavit that the officers of the CIL inits
neeting held on 3.9.98 took a policy decision that

I i nkage once granted, cannot be transferred from one
subsidiary to anot her subsidiary of ClIL.

9. After going through the entire facts of the case and
the docunments referred to herei nabove, it is nmanifest
that non-acceptance of the request of the petitioner by
CIL is arbitrary and not reasonable particularly when

no valid reason has been assigned for not accepting

the request of the petitioner, nore so, when the case

of Ms Pushpanjali Coal & Coke Pvt. Ltd. was

consi dered and his |inkage was transferred from

BCCL to CCL. Nowhere in the counter affidavit the
respondent-ClL has-denied the difficulty that the
petitioner-unit is facing and w l| have to face and the
| oss which the petitioner-unit will sustain in procuring
coal fromBCCL which is far away fromthe place

where the Plant has been establ ished. Mor eover,

after considering the recommendati on fromthe State
Governnent and the BI.CI CO and after obtaining no
objection fromthe C.C. L., there is no reason for the
respondents to ignore the request of the petitioner. It
is well settled that when the industries are established
the Central Covernment or the State CGovernment and

its instrunentalities while fram ng industrial policies
and taking policy decisions in the matter in the matter
supply of raw materials or granting different

i ncentives, the objective nust be to encourage the
unit."

7. It was directed;

"11. Having regard to the facts and circunstances of
the case and the di scussions nade herei nabove, this

wit application is disposed of with a direction to 'the
authority of the respondent-C. |I.L. to take a liberal and
positive decision in the case of the petitioner also in
the light of the direction and observation nade above.
Such deci sion nmust be taken within a period of two

weeks fromthe date of receipt/production of a copy of
this order."

8. An application for clarification was filed by the respondent inter alia
praying for issuance of a wit of or in the nature of mandamus upon giving a
positive direction to the appellant to supply coal to its unit only fromthe
collieries belonging to Central Coalifields Ltd. The said application was
di sposed of by an Order dated 9.8.1999 observing;

“I'n ny opinion, the application filed by the petitioner is

m sconcei ved i nasmuch as there is sufficient indication in

the order that the respondent shall take a positive decision

inthe light of the fact that in simlar circunstances the

prayer for transfer of |inkage nade by M s Pushpanj al

Coal and Coke Pvt. Ltd. has been all owed. It is also clear

frompara. 5 of the judgnent that this Court has held that

non- acceptance of the request of the petitioner by C.l1.L. is

arbitrary and not reasonabl e.

In view of the sufficient indication in the order
directing the respondents to take positive decision in
favour of the petitioner, I amof the view that no further
clarification is needed in this order. The submi ssi on of
M. Sinha that if the order is not clarified, the respondents
\026 C.1.L. may not take decision in favour of the petitioner
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cannot be accepted for the reason that this Court virtually,
in the order dated 9.7.99, directed respondents to transfer
the linkage as prayed for by the petitioner

This application is accordingly, disposed of with the
af oresai d observation."”

9. Application of the respondent, was thus, rejected. On the
af orenmenti oned premise, a review application was filed by the appell ant
whi ch was al so rej ected opining:

"Fromreading of the entire facts it appears that there

are many ot her considerations for granting |inkage

of coal to various suppliers which can be brought

into light if the entire docunments are called for from

the C. I.L. But, at this stage, | do not want to nmake a

roving enquiry into the matter. Suffice it to say that

M. S. M Sharma should act fairly so that if

anything is brought to the notice of this court in any

ot her case, then he may not be put in trouble.

Curiously enough the Director of I|ndustries
Govt. of Bihar, by its letter dated 20.8.99 addressed
to the Sal es Manager, CIL, infornmed that temnporary
registration granted to certain firnms have been
cancel l ed but inspite of that respondents have
granted linkage to those firns from CCL vide their
order dated 25.8.99, a copy of which has been
annexed as Annexure 1/ A to the rejoinder

It is also surprising that the respondents have
taken a negative decision and thereby refused to
conply the direction of this court nerely on the
ground that nmany other consuners will conme for

such relief. In ny opinion, that cannot be a ground
for disobeying the order and direction passed by this
court.

However, in view of very fair stand taken by
M. Banerjee appearing for the respondents that the
respondents shall re-consider the case of the
petitioner in the light of the judgment dated 9.7.99
and the subsequent order dated 9.8.99 and w1l take
a positive decision, | amdisposing of the instant
application and its rejoinder by observing that the
respondents rmust conply the order and direction of
this court within ten days fromthe date of receipt of
a copy of this order."

10. A Letters Patent Appeal was filed thereagainst by the appellant which
by reason of the inpugned judgnment dated 14.10.1999 has been sunmarily

di smissed. As no Letters Patent Appeal was filed as against the origina
order of the |learned Single Judge dated 9.7.1999, an application under
Article 136 of the Constitution has directly been filed in this Court

t her eagai nst whi ch has been marked as SLP(C) No. 17145/ 2000.

11. A Division Bench of this Court while staying the operation of the
i mpugned judgnent, directed the appellant to consider the case of the
respondent in ternms of the letter dated 14.2.2000.

12. Grievances were raised by the respondent fromtine to tine before the
Court that the appellant had not been supplying the requisite quantity of coa
to its unit whereupon various orders have been passed whereto we need not
refer at this stage. Suffice, however, it to notice that sone contenpt
petitions were also filed. Anot her Division Bench of this Court by an Order
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dat ed 29.1.2004 observed;

"We have heard the | earned counsel for the
parties for sonetine. After sone discussion, the
| earned counsel for the appellants submitted that he
may be allowed a reasonable tinme for having
i nstructions and maki ng a proposal on two points:

(i) Clearing the arrears of supply of coal to; and
(ii) Rationalising policy as to |inkage for future.

Let a statement in that regard be made on an
af fidavit under copy to the counsel opposite on or
bef ore 24th February, 2004.

Response, if any and-if needs to be filed in
witing may be done on or before 16th March, 2004.

The 'above sai d statenment and response shall be
treated without prejudice to-the rights of either
parties.

Li st for hearing on 23rd March, 2004."

13. When the matter canme up for hearing before another Bench of this
Court on 17.8.2006, it was directed;

" The respondent (s) herein shall furnish within
four weeks from date, bank guarantee and security in
regard to the difference in the prices, if any, of coa
whi ch had al ready been supplied to them by the Coa
India Ltd. in terns of the directions of this Court in
M s. Ashoka Snokel ess Coal Industries Pvt. Ltd &

Os. vs. Union of India & Ors. (SLP(C) No.

20471/ 2005). The appellant shall issue necessary
directions to the Central Coalfields Ltd. for supply of
coal to the respondent’s factory from any of the
collieries situated within its jurisdiction subject, of
course, to the availability as also the guidelines and
the circulars issued by the Central Governnent, if

any. Only in the event, it is not possible for the CCL
to supply coal, offer to supply coal nay be made from
the collieries belonging to the BCCL.

Keeping in view the facts and circunstances of
this case, we are of the opinion that Union of India
shoul d be inpleaded as party. On an oral prayer mnade
by the | earned counsel M. Sachthey, Union of India
is made a party through the Mnistry of Coal. M.
Sacht hey assures us that a copy of the paper book of
this case shall be handed over to the Central Agency.

Counter affidavit by the Central Governnent
may be filed within four weeks from date. Li berty to
mention, if any occasion arises therefor.

We woul d al so direct that an officer of the Coa
India Ltd. shall visit the factory of the respondent so
as to assess the actual present need of coal by it
wher eupon the difficulties, if any, in making supply
thereof fromany of the collieries belonging to the
Central Coalfields Ltd. may be deliberated upon in a
neeting which may be convened by Coal India Ltd.
with officer(s) of the Bharat Coking Coal Ltd., Centa
Coalfields Ltd. and a representative of the respondent

(s).




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

Put up on 10th Cctober, 2006.

On the next date of hearing, an officer of the
Coal India Ltd. having full instructions in the matter,
and a representative of the respondent shall remain
present in Court."

14. Pursuant to the said Order, the unit of the respondent had been
i nspected and a report has been filed with an affidavit affirmed by the
General Managers of Coal India Ltd. on 18.10.2006.

15. Respondent filed an objection to the said report. A rejoinder thereto
has al so been filed by the appellant herein. In the neantine, the question of
i nkage vis-‘-vis, the changed policy decision of Coal India Ltd. to sell coa
on e-auction was considered by a Bench of this Court in Ms. Ashoka

Smokel ess Coal Inds P. Ltd. & Ors. v Union of India & Os [2006 (13)

SCALE 102], wherein inter-alia it was observed:

" 190. Coal being a scarce comodity, its utility for

the purpose for which it is needed is essential

Al t hough, technically, in view of the fact that no price

is fixed for coal, there may not be any bl ack marketing

in the technical sense of the terns; but this Court cannot

al so encourage bl ack marketing in general sense.

Nobody shoul d be al'l owed to take undue advant age

while dealing with a scarce commodity. The very fact

that despite best efforts of the Central Governnent, the

coal conpanies failed to curb the menace of a section of

people and to deal in coal excluding other genera

peopl e therefromor the |linked consuners m susing

their position of obtaining allotment of coal either

wholly or in part, it is absolutely necessary that sone

mechani sm shoul d be found out for pluggingthe

| oophol es. The Union of India or the coal conpanies
appear to have lost confidence in the State
CGover nment s. They had carried out joint inspection

and in that process they nust have arrived at a

sati sfaction about the genui neness of the clains of

i ndustrial units for which the |inkage system was neant
for.

191. Bef ore us nost of the consumers, with a viewto
obtain supply of coal had filed docunents to prove their
genui neness. The said docunments nust be scrutinized
by the authorities of the coal conpanies. [|In the event,
they have an suspicion, inspection should be carried out
by of ficers appointed by the Chairnman-cum Managi ng
Director of the concerned conpany wthin whose
jurisdiction the unit is situated.

192. Wth a viewto evolve a viable policy, a
conmittee should be constituted by the Union of India
with the Secretary of Coal being the Chairnan. In
such a conmittee, a technical expert in coal should al so
be associated as nost of the projects involve consuners
of coal, particularly manufacturers of hard coke and
smokel ess fuel. In our opinion, it may not be difficult
to find out, having regard to the technol ogi es used
therein as regards the ratio of the input vis-‘-vis the
output, with a bal ance and 10% mar gi n. On the basis

of such finding alone, apart fromthe requirenments of
five years, supply should formthe basis of MPQ We
may, however, hasten to add that the Centra

CGovernment in collaboration with the coal comnpanies
woul d be at liberty to evolve a policy which woul d
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neet the requirements of public interest vis-‘-vis the

i nterest of consuners of coal. They woul d be entitled
to lay down such norns as may be found fit and proper
They woul d be entitled to fix appropriate norns

t herefor. In the event, any industrial unit is found to
violate the nornms, it should be stringently dealt with."

16. It is stated by the learned Additional Solicitor CGeneral appearing on
behal f of the Union of India that pursuant to the said direction, a Conmmttee
has been constituted and it is expected that a report would be subnmitted
within a few weeks. It is, however, not necessary for us to consider that
aspect of the matter. M. Anip Sachthey, |earned counsel appearing on

behal f of the appellant inter-alia would submt that the H gh Court

conmitted a nanifest error in issuing a Wit of Mandamus directing the
appel l ant to transfer the |inkage of coal fromBCCL to the CCL Dr awi ng

our attention to the report of the Conmittee, it was subnmitted that keeping in
view the shortage of coal faced by Central Coalfields Ltd., such a direction
woul d cause enornous difficulties in working out of the |inkage system

itself. It was further submitted that even on fact, the respondent cannot be
said to have a good case as from Bahri, the distance of the collieries

bel ongi ng-to Central Coalfields Ltd. and Bharat Coking Coal Ltd. are al nost
sane.

17. M. P.P. Rao, |earned senior counsel appearing on behalf of the
respondent, on the other hand, submnitted;

(i)In view of the "No Objection’ granted by CCL, it is not now permssible

for the appellant to suggest that supply of coal fromCentral Coalfields Ltd.
woul d cause enornous difficulty to it

(ii) Having regard to the clear representati on nmade by the Coal India Ltd., in
its advertisenent of 1987 as also the minutes of neeting held on 17.11.1993
pur suant whereto and in furtherance whereof, the appellant altered its
position by investing a huge anmount by setting up its industry of snokel ess
fuel, the doctrine of promissory estoppel shall apply in the instant case.
(iii) In the light of the provisional decision taken by CIL in the matter of
grant of supply of coal i.e. 50% from BCCL and 50% from CLL, the High

Court cannot be said to have exceeded its jurisdiction in directing the

appel lant to take a final decision in the matter having regard to the i mense
difficulties which are being faced by the respondent as also the financia

i mplication attaching thereto.

(iv) Appellant being a 'State’ within the neaning of 'Article 12 of the
Constitution of India was enjoined with a duty to exercise its jurisdiction in a
reasonabl e manner

(v) Wen an opportunity had been granted to a State to correct an error in
the matter of exercise of its discretionary jurisdiction, the High Court in a
given case may issue a Wit of Mandanus al so.

18. In Ms. Ashoka Snhokel ess (supra), this Court has in details discussed
the validity or otherwi se of the |inkage schene vis-‘-vis the changed policy
deci sion of the Coal India Ltd. for selling coal on e-Auction. VWhile arriving
at the said decision, this Court has al so taken into consideration various
aspects of the matter including applicability of the doctrine of prom ssory
estoppel in a case of this nature

19. The question, however, is whether in a case of this nature and
particularly having regard to the subsequent material s which have been
brought on records, the respondent was entitled to the reliefs prayed for by it
or not.

20. We have noticed hereinbefore the orders passed by the | earned Single
Judge fromtime to time. \Whereas The entitlenent of the entrepreneur nust

be traced to the policy decision of the Coal India Ltd. and the directions

i ssued by the Central CGovernnent fromtime to time in exercise of its power
under Clause 6 of the Coal Control Order, 2000, the respondent al so was
required to make necessary avernents therefore in its wit petition as to how
it had derived a legal right in regard to transfer of l|inkage. The pleadings of
the parties are not before us. W have noticed herei nbefore that certain
subsequent events have al so taken place. Even if the respondent becones
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entitled to the reliefs prayed for herein, an opportunity in that behalf is
required to be given to the appellant also. Respondent has raised before us
guestions of discrimnation which is also required to be gone into. One of

t he questions which would thus, arise for consideration would be as to

whet her the CIL's policy decision wuld be covered by the earlier policy

deci sion having regard to the doctrine prom ssory estoppel

21. Several other factors as noticed herei nbefore have been brought on
record in the light of the inspection report submitted before this Court. It is
not possible for us to go into the said question particularly in view of the fact
that the pleadings of the parties are not before us.

22. We, therefore, are of the opinion that interest of justice shall be
subserved if the H gh Court is directed to consider the matter afresh. The
parties shall be entitled to file additional affidavits in the wit proceeding.
Respondent may in view of the subsequent events anend its wit petition. In
such an event, the H gh Court would not only consider the matter fromthe

per spective of the original prayer made in the wit petition, but also the
reliefs which may be found to be available to the respondent in view of the
subsequent, events including the Report of the Inspection Committee. Till an
appropriate order is passed by the Hi gh Court, status quo as obtaining today
in regard to supply of coal shall continue. As the matters are being renmtted
to the High Court, we do not intend to pass any separate order in the

contenpt petition. The appeal s, are therefore, allowed and the matter is
remtted to the H gh Court upon setting aside the inmpugned judgnent for

consi deration of the matter afresh. However, in the facts and circunstances

of this case, there shall be no order as to costs.




