I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 2255 OF 2009
[arising out of SLP(CRL.) No. 2353 of 2009]

MS SACHM CREATION ... APPELLANT

VERSUS

SMr. PUSHPA DEVI .. RESPONDENT

ORDER

Leave granted.

This appeal is directed against the order dated
17th Sept enber, 2008, passed by the |earned Single Judge
of the Hi gh Court of Delhi whereby she quashed the
Conpl aint No. 624/1/2007 filed by the appellant under
Section 138 of the Negotiable Instrunments Act, 1881

(for short "the Act').

W have heard the |earned counsel for the

parties.



A perusal of the record shows that the appellant
filed conplaint dated 1st March, 2007, under Section
138 of the Act alleging that the respondent had given
ten cheques of Rs 1 lac each in discharge of her
liability against the value of the goods but when the
cheques were presented for encashnent, the sane were
not honoured by the bank and were returned with neno
dated 6t" January, 2007. On 1st May, 2007, the trial
court took cognizance and issued summobns to the
respondent who challenged the sane by filing petition
under Section 482 of the Code of Crimnal Procedure
(Cr.P.C). The Hi gh Court delved into the nerits of
the allegations made in the conplaint, considered the
respondent's assertion that the cheques were given as
security under the marketing agreenent and concl uded
that the provisions of Section 138 of the Act are not

attracted in such a case.

In our view, the H gh Court is per se contrary
to the law laid down by this court — State of Haryana

v. Bhajan Lal (1992) Suppl 1 SCC 335, R Kalyani v.



Janak C. Mehta (2009) 1 SCC 516 and Mahesh Chaudhary v.
State of Rajasthan (2009) 4 SCC 439. \While exercising
power under Section 482, C.P.C., the H gh Court was
not justified in examning the nerits of t he
all egations made in the conplaint and record an
adverse finding on the issue of maintainability of the

conpl ai nt .

For the reason afore-stated, the appeal is
allowed and the inpugned order is set aside. The
concerned Court shall now proceed with the conplaint

and di spose of the sane in accordance with | aw.

[ ASOK KUMAR GANGULY]

NEW DELHI
NOVEMBER 20, 2009.



