http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 8
PETI TI ONER
COLLECTOR OF CENTRAL EXCl SE, HYDERABAD
Vs.
RESPONDENT:

JAYANT O L MLLS PVT. LTD.
DATE OF JUDGVENT31/03/1989

BENCH
MUKHARJI , SABYASACHI (J)
BENCH

MUKHARJI , SABYASACHI (J)
PANDI AN, S.R. (J)

Cl TATI ON
1989 AI'R 1316 1989 SCR (2) 291
1989 SCC (3) 343 JT 1989 (2) 8

1989 SCALE (1) 764
Cl TATOR | NFO :
F 1990 SC 27 (7)

ACT:

Central Excises and Salt Act, 1944 -- Sections 36(2) and
35L and Notification No. 9/60 dated February 20, 1960 hy-
drogenated rice bran oil used in manufacture of soap--As-
sessibility to excise duty Tariff Item No. 12 or Item No. 68
of Central Excise Tariff.

HEADNOTE

The question that arises for determination in the ap-
peal s i s whether the hydrogenated rice bran oil manufactured
by the Respondents, could, as clained by them be classified
under Tariff Item No. 12.

Respondent herein manufacture hydrogenated  rice bran
oil, which is used as raw material in the soap-naking and in
ot her industries. The Respondent flied a classification |ist
classifying the said product under Tariff ItemNo. 12 and
cl ai med exenption from paynment of excise duty.

The Asstt. Collector of Central Excise, who dealt with
the matter held that the said Roods was a new product ~after
manuf acture, having a distinct name, Character and use and u
such it fell under Tariff Item 68--CET and not Item 12. The
Respondent preferred an appeal before the Appellate Collec-
tor of Central Excise, Madras. The Appellate Collector
reversed the order of the Asstt. Collector and held that
hydrogenated rice bran oil is classifiable under Tariff Item
12-CET and granted the consequential relief. The order of
the Collector was confirned by the Custons, Excise and Cold
(Control) Appellate Tribunal. Hence the appeal under Section
35 L of the Central Excises & Salt Act by the Departnent.

Di sm ssing the appeals, the Court,

HELD: Indubitably hydrogenation of rice bran 011 Is a
process. But all processes need not be nmanufacture. It rust
be such a process which transforns the old articles Into
goods and changes the identity, use and the purpose of use
in the goods undergone by the process. By
292
the process of manufacture a new identifiable goods, in the
mar ket as such nust cone into being. [295E-F]

The nelting point of the hydrogenated rice bran oil is
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45degree C and it is in the nature of extra-hardened vegeta-

ble process which is unfit for human consunption. It was
taken to be classifiable under Tariff Item 68-CET. [295F]
Rice bran oil is extracted out of rice bran by solvent

extraction nethod. After such extraction rice bran oi

obtained is in liquid form The parties purchase rice bran
oil fromthe market and process it. The process is as fol-
lows. The oil is heated to above 80degree C and the inpuri-
ties are renoved by adding oxalic acid and caustic lye. The
purified oil is then bleached by heating it to 85xC to 100xC
and thereby treating with fullers earth. The processed oi

is then hardened by passing it through hydrogen gas. During,
hydr ogenation, the oil absorbs two atons of hydrogen and the
unsaturated ferry acid present in the oil becones saturated.

The oil is then in a senmi-solid condition and its nelting
point is raised to 45xC or nore. In the hardened state, the
oil | ooks like Vanaspati (or vegetable product, to use the

Central Excise term nol ogy) but there is a difference in the
degree of 'hydrogenation of the two. [295H, 296A-C

In order to differentiate between the edible hydrogenat -
ed oils (Vanaspati) and super hydrogenated vegetable oils,

the latter are referred to as extra hardened oil or super
hardened oil. [296C- D
This hardening  of oil is necessary for soap-nmaking,

ot herwi se, the soap, on coming into contract with water is
likely to becone soggy. The Respondents use the hardened oi

for soap naking in their factories. Besides its use in soap
maki ng, the extra-hardened oil is also put to various other
i ndustrial uses, such.as for application as greases. [296D

El

It is obvious that hydrogenated oil~ is ~nothing but
hardened vegetable oil which would fail " within Item 12 CET
for the purpose of Central Excise duty. [300A]

I[tem 12 is nore specific than Item 68, for all hardened
technical oil not fit for human consunption and as such
woul d be covered under this category. [300G ]

Tungabhadara I ndustries Ltd. v. The Comrercial Tax Oficer
293

Kurnool, [1961] 2 S.C. R 14, foll owed.

Chanpaklal v. State of CGujarat, AR 1980 SC 1889; IVP Ltd.
and Anr. v. Union of India & Ors., [1986] 25 ELT 615 (Bom
and Vital & Vital Gl Pvt. Ltd. v. Collector of Central
Exci se, Bonbay, [1985] 21 ELT 166, referred to.
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35-L of the Central Excises & Salt Act, 1944 (hereinafter
referred to as 'the Act’) fromthe order of the Custons,
Excise and Gold (Control) Appellate Tribunal (hereinafter
referred to as ' CEGAT' ). The respondent Ms Jayant O MIlls
Pvt. Ltd.; Hyderabad, nmanufactures hydrogenated rice bran
oil which was sold to industrial consuners. The said hydrog-
enated rice bran oil is used as raw material in the manufac-
ture of soap. The respondents, Ms Jayant Gl MIlls Pvt.
Ltd. filed a classification |ist dated 20th May, 1981 in
respect of the said goods classifying the sane under Tariff
Item 12 for approval and clai med exenption under notifica-
tion No. 9/60 dated 20th February,

294

1960. The Assistant Collector of Central Excise, Hyderabad
1l Division by an order dated 16th June, 1981 (held that
the hydrogenated rice bran-oil was classifiable under Tariff
Item 68 of the Central Excise Tariff (hereinafter referred

to as ''CET'), because hydrogenated rice bran oil is solid at
the ordi nary-tenperature and therefore should be considered
as fat and not as oil. The Assistant Collector observed that

there was one opinion that the said goods could not fal
under Tariff Item12 as it was unfit for human consunption.
The Assistant Coll ector observed that the said goods was new
product after manufacture, having a distinct nane, character
and .use and as such it fell under Tariff Item 68-CET. The
respondent on the other hand nmaintai ned before the Assistant
Collector that the said goods was sem-solid and stil
vegetabl e non-essential oil failing under Tariff Item 12-
CET.

Being dissatisfied with the order dated 16th June, 1981,
the respondent appeal ed before the Appellate Collector of
Central Excise, Madras. By an order dated 30th Novenber,
1981, the Appellate Collector held that hydrogenated rice
bran oil is classifiable under Tariff Item 12-CET and there-
fore ordered for consequential relief to the respondent.

The order of the Appellate Collector holding that the
said products are classifiable under Item 12-CET 'had not
been revi ewed by the Central Governnent under section / 36(2)
of the Act. The appellate Collector was therefore of the
view that even after the superhardening or - hydrogenation
vegetable oil did not cease to be oil even it became solid-.

The Central Governnment, Mnistry of Finance, Departnent
of Revenue, being of the view that the order of the Appel-
|ate Collector was not proper, |legal and correct, issued a
show cause notice dated 12th May, 1982 to ~the -respondent.
The Central CGovernnent informed the respondents in the show
cause notice that it appeared to the Government  that the

hydrogenation of rice bran oil is a process of | manufacture
which brings into exi stence a new product known as hydroge-
nated rice bran oil in comercial parlance having a distinct

nane, character and use and this end product woul d have been
classified under Item 13 had it been fit for human consunp-
tion 1t was further observed in the said show cause ' notice
by the Governnent that as the nelting point of the hydroge-
nated rice bran oil is nore than 45degree Cit was of the
nature of extra-hardened, vegetable product which was unfit
for human consunption and since it was distinct from vegeta-
bl e

295

non-essential oil it would prima facie be classifiable under
the residuary item 68- CET.

The respondents were, therefore, called upon to show
cause as to why the order of the Appellate Collector should
not be set aside and that of the Assistant Collector re-
st ored.
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The matter came up before the CEGAT. The CEGAT noted in
its inmpugned order that the appeal was concluded by the
judgrment of the five nenber Bench of the Tribunal in the
case of Ms Tata Ol MIls Co. Ltd. (1986 Vol. 24 ELT 290)
and held that the order dated 30th Novenber, 1981 of the
Appel | ate Col |l ector was correct and dism ssed the appeal of
the appel |l ant.

It is necessary, therefore, to refer to the order of the
CEGAT. The CEGAT noted that vide order dated 16th June, 1981
the Assistant Collector classified the hydrogenated rice
bran oil manufactured by the respondents, Ms Jayant G
MIls Ltd. under Item 68-CET. The question, therefore, that
was urged before this Court was whether the CEGAT was in
error in holding that the hydrogenated rice bran oil was a
process of manufacture which brought into existence a new
product, i.e., hydrogenated rice bran oil

I ndubi t abl y hydrogenation of rice bran oil is a process.
But all processes need not be manufacture. It nmust be such a
process which transforns the old articles into a goods and
changes the identity, use and the purpose of use of the
goods undergone by the process. By the process which can be
consi dered to be manufacture a new identifiable good, in the
sense known in the market as such nust cone into being. But
that is one part of ‘the view It appears, however, that the
nelting point of the hydrogenated rice bran oil is 45degree
Cand it is in the nature of extra-hardened vegetable proc-
ess which is unfit for human consunption. It was taken to be
classifiable under Tariff Item 68- CET.

Simlar are the facts in Cvil Appeal No. 2479 of 1987
before us in the matter of Collector of Central Excise,
Madras v. Ms Tara G| MIIs Co. Ltd. There al so, the CEGAT
allowed the appeal of the respondents-and held that the
extra hardened rice bran oil continued to remain. as oi
classifiable under Item 12-CET. It is necessary to decide in
both these matters the nature of the product.

Rice bran oil is extracted out of rice bran by | solvent
extraction method. After such extraction, rice bran oi
obtained is in liquid form
296
The parties purchase rice bran oil from the narket and
process it. The process is reported to be as follows. The
oil is heated to above 80degree C and the inpurities are
renmoved by adding exalic acid and caustic |lye. The purified
oil is then bleached by heating it to 85degree C to
100degree C and thereby treating with fullers ~earth. The
processed oil is then hardened by passing it through hydro-
gen gas. During hydrogenation, the oil absorbs two atons of
hydrogen and the unsaturated fatty acid present in the oi

becones saturated. The oil is then in a sem solid condition
and its nelting point is raised to 45degree Cor nore. In
the hardened state, the oil |ooks |ike vanaspati (or vegeta-

ble product, to use the Central Excise termnology) but
there is a difference in the degree of hydrogenation of the
two. The melting point of vanaspati, which is comonly  used
as cooking nmedium does not exceed 37degree C while the

nelting point of hardened rice bran oil in dispute before us
is between 45 degree C-52 degreeC. At such high nelting
point, the oils are no |onger edible by human-beings. In

order to differentiate between edible hydrogenated oils
(vanaspati) and super hydrogenated vegetable oils, the
latter are referred to as extra hardened oil or super hard-

ened oil. The record before us shows that they are also
known as ’'vegetable tallow or 'hard lunp’ or ’hardened
technical oil of industrial hard oil’ or just ' hardened

oil’. This hardening of oil is necessary for soap naking;
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ot herwi se, the soap, on coming into contact with water, 1is
likely to becone soggy. The respondent use the hardened oi
for soap making within their factories. Besides its use in
soap nuking, the extra hardened oil is also put to various
ot her industrial uses, such as for application as grease.

The dispute started when the appellants filed their
classification list containing the following entry at S. No.
3:

"3. Ri ce Br an Q| --processed--1In
barrel s--exenpt ed-*33/63-CE dated 1.3.1963 as
amended

(*Rule 56A procedure to be followed for out-
si de despatches)."

The Assistant Collector approved the classification
under item 12 CET (Vegetabl e non-essential oils, all sorts)
with benefit of full exenption fromduty under notification
No. 33/63-CE dated 1st March, 1963 as clainmed by the appel-
| ants for soap nmaking. The Collector, however, was tenta-
tively of the opinion that the Assistant Collector’s order
was not correct. 1n exercise of his power of revision under
the then section 35A of the Act, the Collector called upon
the appellant to show cause as to why the hardened oi
shoul d not be subjected to two-stage duty. After hearing the
appel l ants, the
297
Col l ector passed the orders by which he confirned the two-
stage duty. Being aggrieved by the Collector’s order, the
appel lants filed a revision application before the Centra
CGovernment which, ‘on transfer of the proceedings to the
Tri bunal, was transferred to the Tribunal

The matter was heard by a three-nenber Special Bench. It
was resolved that a |arger bench shoul d be constituted and a
| arger bench had been constituted. It -was noted by the Bench
that irrespective of the fact whether extra hardened rice
bran oil produced by the parties was classified under Item
12 CET of Item68 CET, it would remain fully exenpt. On
behal f of the parties, the respondents herein, it was argued
before the Tribunal that hydrogenation or hardening was a
process in the course of nmanufacture of a soap.  The extra
hardened oil cane into exi stence during soap manufacture at
an intermedi ary stage and such oil was not a new product by
itself. Secondly, it was urged that even if the extra hard-
ened o0il was considered as a new product, its character
still remained that of oil. It was the sanme oil though in a
hardened or seni-solid form The formwas not material as it
only nmeant that by application of heat at  45degree C or
nore, it would again turn into liquid oil. As such, the oil
even in its hardened form continued to remain under lItem 12
CET as it still was essentially oil only. The process of
hydrogenation was intended to nmake the oil fit for/ soap
maki ng. Only that part of hydrogenated oil as was* fit for
human consunption fell under item 13 (vegetable product);
the rest remmined under item 12--"vegetable non-essentia
oils, all sorts ..... "

Ref erence mmy be nade to the decision of this Court in
Tungabhadara Industries Ltd. v. The Comrercial Tax Ofi-
cer, Kurnool, [1961] 2 SCR 14. There the appellant purchased
groundnuts out of which it had manufactured groundnuts oil
It also refined the oil and hydrogenated it converting it
into Venaspati. It sold the oil in the three states. Under
the Madras General Sales Tax Act, 1939, and the Turnover and
Assessnent Rules, for determning the taxable turnover the
appel lant was entitled to deduct the purchase price of the
groundnuts fromthe proceeds of the sale of all groundnut
oil. The High Court, in that case, held that the appellant
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was entitled to the deduction in respect of the sales of
unrefined and refined groundnut oil but not in respect of
the sal es of hydrogenated oil on the ground that the vanas-
pati was not "groundnut oil" but a product of groundnut oil

This Court, however, held that appellant was entitled to the
deduction in respect of the sales of hydrogenated groundnut

oil also. The hydrogenated groundnut oil continued to be
"groundnut oil", notw thstanding the processing which was
nerely for the purpose of rendering the

298

oil more stable. To be groundnut oil two conditions had to
be satisfied: it nust be fromgroundnut and it nust be
"oil". The hydrogenated oil was fromgroundnut and in its
essential nature it remained an oil. It continued to be used

for the same purposes as groundnut oil which had not under-
gone the process. A liquidstate was not an essential char-

acteristic of a vegetable oil; the nere fact that hydrogena-
tion made it sem -solid did not alter its character as an
oil. In our opinion, the same principle wuld be applicable

to the facts and the probl emherein

In this connection, reference may be nade to the obser-
vations of this Court in Charapaklal v. State of GQujarat,
AlR 1980 SC 1889 though it-was a crimnal case, this Court
observed therein that ~vanaspati was essentially an oi
although it was a different kind of oil than that oil (be it

rapeseed oil, cotton-seed oil, groundnut oil, soyabean oi

or any other oil) which forns its basic ingredient. QO

would remain oil if it retained its essential properties and
nmerely because it had been subjected to certain processes
woul d not convert it into a different substance. In other
words, although certain additions had been mde to and
operations carried out on oil, it would still be classified
as oil unless its essential characteristics had undergone a
change so that it would be msnomer to call it oil as under-

stood in ordinary parlance. Such change was not supported by
the evidence in that law. The Tribunal found so and it is a
guestion of fact that the hydrogenated rice bran oil stil
remai ned oil .

On behal f of the interveners, it was further subnitted
before the Tribunal that Item 12 CET which dealt with vege-
tabl e non-essential oils, all sorts, was a specific, exhaus-
tive and all pervasive entry and it continued to cover ~the
extra hardened oil. Qur attention was drawn to the different
degree of hydrogenation

It nmay be appropriate to refer to the relevant Itens in
the First Schedule to the Central Excise Tariff. 1tem 12
provi des as foll ows:

"12. \Vegetabl e non-essential oils,
all sorts, inor inrelation to the manufac-
ture of which any process is ordinarily car-
ried on with the aid of power."

Item 13 provides as follows:

"13. Vegetabl e Product:
299
"Veget abl e Products’ neans any vegetabl e oi
or fat which, whether by itself .or in adm x-
ture with any ot her substances, has by hydrog-
enation or by any other process been hardened
for human consunption. "

The Tribunal, therefore, in our opinion, was right on a
conspectus of the relevant factors in comng to the conclu-
sion that edible rice bran oil falling under Tariff Item 12
CET woul d even after extra hardening continue to fall under
Tariff Item 12 and not fall under Tariff Item 68 because it
woul d be vegetabl e non-essential oils, all sorts, in or in
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relation to the manufacture of which any process is ordi-
narily carried on with the aid of power. In that view of the
matter, it would not come within Tariff Item 68. The Tribu-
nal, it appears, to us, has considered the technical side of
it, the manner of its production, and in view of the princi-
ple laid down by Tungbhadara Industries Ltd. 's case (supra)
which in our opinion was essentially applicable to the facts
of this case. The Tribunal, in our opinion, cane to the
correct concl usion.

Justice Pendse of the Bonbay Hi gh Court in |VP Ltd. and
Anr. v. Union of India & Os., [1986] 25 ELT 615 (Bon) had
occasion to consider sone aspects of this problem It was
hel d by the | earned Judge that the plain reading of Item 13
CET indicated that the vegetable products which fell 'under
that item nust be one for human consunption. It was not in
dispute in that case that the product manufactured by the
petitioners was used only for the industrial purposes and
not for human consunption and, therefore, Tariff Item 13
could 'not be attracted. Wiether Tariff Item12 or Item 68
would be —applicable to the products manufactured by the
petitioners, it is well settled that resort could not be had
to the residuary itemif the product comes within the anbit
of any other tariff item It is, therefore, necessary to
ascertain whether I'tem 12 is applicable for levy of excise
duty in respect of hardened vegetable oil. Tariff Item No.
12 brings in its sweep "vegetabl e non-essential oils of al
sorts" and the expression "all sorts" would bring in its
anbit hydrogenated o0il. There is hardly any distinction
between vegetable oil in liquidformand the “hydrogenated
oil which is hardened with a nmelting point higher than 41 C
Apart fromthe distinction inthe physical appearance, there
is no distinction between oil and hydrogenated oil which is
wel | supported by the decision of this Court in Tungbhadra’'s
case (supra) where this Court held that several oils are
viscous fluids but those do harden and . assume sem-solid
condition on the |l owering of the tenperature.

300

Therefore, it is obvious that hydrogenated oil is nothing
but hardened vegetable oil which would fall within Item 12
CET for the purpose of central excise duty.

Qur attention was drawn to Encyclopaedia Britannica,
1968, Vol. 19 p. 302 where preparation of rice is indicated.
It states as follows:

"The Kernel of rice as it |eaves the thresher
is enclosed by the hull, or husk and is ~known
as paddy or rough rice. Rough rice is used for
seed and feed for livestock, but most of it is
mlled for human consunption by renoving. the
hulls. Rice is a good energy food, and is
consuned in vast quantities in the Oient. In
the Western Hem sphere, however, rice is not
the staple cereal food, except in 'certain
Cari bbean i sl ands. "

Qur attention was also drawn to certain obserVations  of
the Tribunal in Vital & Vital Ol Pvt. Ltd. v. Collector  of
Central Excise, Bonbay, [1985] 21 ELT 166 where the Tribuna
observed that the departnent advocates assessnent of hard-
ened technical oil under item®68. This item is only for
goods not specified anywhere el se. According to Departnment,
"all other goods not specified el sewhere” is nore specific
than "vegetable non-essential oils, all sorts". But it has
to be borne in mind that the basic rule of construction is
that a nore specific itemshould be preferred to one |ess
so. It does not take nuch to see whether "goods not speci-
fied el sewhere" is nore specific than "vegetable non-essen-
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tial oils" for a product that has an oily nature, is pro-
duced froman oil has the uses of an oil, and indeed I ooks
like an oil, and is quite comopnly accepted and spoken of as
an oil and is so related to oil, that it has a little or no
chemical. |If hydrogenated oil can harden, so can many oils
if subjected to heat loss (in winter or by chilling). It

appears to us, therefore, that Item 12 is nore specific than
I[tem 68, for all hardened technical oil not fit for hunman
consunption and such woul d cover under this category.

In the aforesaid view of the matter, we are of the
opinion that the Tribunal particularly enphasised that the
hardened technical oil is the sanme thing as the oil from
which it is made. It is clearly akin to the oil in hono-
| ogue, a product of scientific nodification but unaltered in
its essential character. Therefore, in our opinion, the
Tribunal was right inthe conclusion it arrived at.

301

The Tribunal in both the appeals had taken into consid-
eration all relevant and material factors, and market par-
| ance and borne in mnd the correct |egal principles. The
deci sion of the Tribunal, therefore, cannot be assail ed.

In the prem ses, as both the appeals deal with the sane

facts, these. are dism ssed. There will, however, be no
order as to costs.

Y. Lal Appeal s di s-
m ssed.
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