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PETI TI ONER
KANGRA VALLEY SLATE CO. LTD
Vs.
RESPONDENT:

STATE OF PUNJAB & ORS

DATE OF JUDGVENT:
19/ 12/ 1968

BENCH

ACT:

M nes & M neral Regulations and Concession Rules, 1960 r. 28
Application for renewal of |ease-Limtation for-Scope of-
Fixation ~of’ time by r. 28, whether mandatory, and whether
ultra vires the rule maki ng power.

HEADNOTE

Rul e 28(1) of the Mnes Concession Rules; 1960 (as it stood
in 1961) provided that applications for renewal of a mning
| ease shall be made ~,It least six nonths before expiry of
the |lease. The appellant whose mining lease was to expire
on March 22, 1962 nade an application for renewal of the
| ease. The application bore the date Septenber 20, 1961 and
was received by the Director of Industrieson Cctober 9,
1961. On the questions (i) whether r. 28 prescribed any
time limt within which an application had to be made; (ii)
even if it did, whether it was only directory ‘and not
mandatory; and (iii) whether r. 28 1aying down the period of
[imtation for renewal of application was ultra vires s.
13(2) of the mnes & Mnerals (Regulations & Devel oprent)
Act, 1957 as the tine limt prescribed in the rule/'did not
fall tinder any of the matters set out in the sub-section
HELD : Rule 28 was valid, and was nandatory and the
application was clearly beyond the time appointed under the
rule. [173 (]

(i) The statement that the application was nade on
Septenber 20, 1961 was verified by the Secretary of the
appel | ant conpany, as true to the best of his know edge -and
bel i ef . The Secretary ought to have personal” know edge
whet her the application was made on the all eged date or not.
The CGovernnent did not admit that the application was sent
on Septenber 20, 1961 and the conmpany in the rejoinder
repeated that it was sent on that date. |In spite of the
date of sending the application being put in issue, no
attenpt was nade by the appellant to show fromits< despatch
book or any other record or otherwise that it was actually
despatched on the date alleged. No argument even was
advanced in the Hi gh Court that as it was made on Septenber
20, 1961 it was within time. The nere fact, therefore, that
the application bore the date Could not nean that it was
nmade on that date and was therefore within tinme.[170 B-(C
(ii) Considering the schene and the object of the Act and
the- rules it could not be held that r. 28 was not intended
to be mandatory and was only directory. The rules |aying
down tinme limts for making applications, acknow edging
their receipts and disposal thereof were intended to see
that the devel opnment of mnines and exploitation of mnerals
took place both in a regul ated manner and wi thout any undue
delay. if the tine limt of six nonths prescribed in rules
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22 and 28 was not available to the State Governnent it would
not be possible for it to decide within tine and to, follow
the procedure for granting a fresh | ease to soneone el se. The
result would be that mining operations would be delayed in
that particular land and to that extent the object of the
Act and the duty inposed by s. 18 on the Central Governnent
woul d he del ayed or defeated. [172 B-D

166

(iii) Rule 28 was not invalid by reason of its not
falling wunder any one of the matters set out ins. 13 (2)
of the Act. Assuming that the tine limt prescribed in the
rule did not fall under any of the matters set out in that
sub-section, Sub-sec. | authorises the Central Governnent
to nmmke for regulating the grant of mning |leases and the
Central Covernnment in pursuance of that power can nmake rul es
including the one having down the tine wthin which a
"renewal application should be made. A grant of renewal of
a lease is granting a mning | ease, and therefore, fixing
time within which an application for it should be nade woul d
be regulating the grant of a |lease. The function of sub-
sec. 2 was nerely an illustrative one considering that the
rul e maki ng power was conferred by sub-sec. 1 and the rules
referred to in the opening ,sentence of sub-sec. 2 were the
rules which were authorised by and nade under sub-sec. 1.
Ther ef or e, the provisions _of sub-sec. 2 wer e not
restrictive of sub-sec. 1 and that indeed was expressly
stated by the words "without prejudice to the generality of
the power conferred by sub-sec. [172 E-H]

Ki ng- Emperor v. Sibnath Banerjee, 72 |.A 241 and State of
Kerala v. Shri M  Appukutty, [1963] Supp. 1 S.C. R 563,
fol | owned.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1034 of
1966.

Appeal by special |eave fromthe judgnment and order  dated
August 27, 1965 of the Punjab High Court in Letters Patent
Appeal No. 233 of 1963.

S. V. CGupte, B. R L. lyengar, S. K Mhta and K_-L. Mehta,
for the appell ant.

Niren De, Attorney-General and R N. Sachthey, for respon-
dent Nos. 1 and 2.

S. P. Nayar, for respondent No. 3.

S. P. Sinha and M 1. Khowaja, for the intervener.

The Judgrment of the Court was delivered by

Shelat, J. The question arising in this appeal, is whether
t he’ appel | ant-conpany’s application bearing  the dat e
Septenber 20, 1961 for renewal of a mining | ease was /tine-
barred and therefore not a valid application

The conmpany is a public Iimted conpany having its  regis-
tered office in New Del hi and is engaged in quarrying 'slate
and marketing the sane. The conpany had secured a per petual
| ease dated March 22, 1879 of certain lands in villages
Majra and Manhatti in District Gurgaon. The Controller of
M ning Leases under powers reserved under sec. 16 of the
M nes & M nerals (Regul ati ons & Devel opnent) Act, 67 of 1957
(hereinafter called the Act) read with r. 6 of the Mning
Leases (Modification of Terms) Anendnent Rules, 1960
nodified the said | ease reducing its period so as to expire

on March 22, 1962. In consequence of certain correspondence
which took place between the conpany and the Director of
I ndustri es, Punjab, the conmpany’'s secretary net t hat

of ficial on Septenber 12, 1961
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when he was advised that the conmpany should apply for
renewal of lease in FormJ if it -so desired. Consequently,
it was said that the conmpany made an application bearing,
the date Septenber 20, 1961 which was received by the
Director of Industries on Cctober 9, 1961. The conmpany
thereafter applied for and obtai ned on Novenber 10, 1961 a
certificate of approval wunder sec. 5 of the Act. The
Director of I ndustries, however, rejected t he sai d
application on tw grounds (1) that it was beyond-the tine
prescri bed under r. 28 of the M ning Concession Rules, 1960,
and (2) that it was not a valid application under FormJ as
it was not acconpanied by a copy of the certificate of

approval . The conpany thereupon filed a revision applica-
tion wunder r. 54 of the said rules to the Centra
CGover nrrent . The Central — Governnment by its order dated

Decenber 14, 1962 rejected it on the ground that it saw no
valid ground for interfering with the decision of the
Governnment  of° Punjab. Aggrieved by the said orders, the
conpany filed a wit petition in the High Court of Punjab

chall enging the validity of the said two orders. In t he
petition the conpany averred that the said application for
renewal , though received by the Director of |Industries on

Cct ober 9, 1961, was "sent by the petitioner on 20-9-1961 ".
The petition also averred that the conpany had obtained the
certificate of approval as required by sec. 5 of the Act and
though it did not acconpany the said application it was
obtained before the Director passed his said order and,
therefore, the certificate was within the know edge of the
State Government. ’'ln-the petition the conpany chall enged
the said orders on the grounds that there was no valid
ground to hold the said application to be time-barred, that
there was no provision in the Act or the rules requiring the
conpany to be in possession of the certificate of approva
at the tine of the said application, that the conpany had
obtained that certificate and that fact was known to the
Director, and lastly, that the order of the Centra
CGovernment not being a speaking order was invalid.

The |learned Single Judge of the High Court, who  heard the
wit petition, held that though the said application was
rejected on two grounds, one of them was denonstratively
untenable the authority having recogni sed that the conpany
had obtained the certificate of approval under sec. 57(1) of
the Act. He further held that the Director of Industries
having relied upon two grounds for rejection, one of ~which
was untenable, it was difficult to say which of the two
grounds was considered sufficient by the’ Central Governnent
to uphold the rejection in view of its order not' containing
any reasons what soever. The |earned Judge relying upon the
decision in Harinagar Sugar MIIs Ltd.

(1) A 1.R 1961 S.C. 16609.

168
V. Jhunj hunwal a(1) held that the order of the Centra
CGovernment not being a speaking order was invalid. A

Letters Patent appeal against the said order was heard by a
Di vision Bench of the H gh Court. The Division Bench held
that as the said application was disnm ssed on two grounds,
namely, of limtation and the failure to obtain the
certificate of approval by the tine the said application was
made, even if the ground as to the certificate was not
avai l able,, the other ground of limtation was avail abl e and
therefore the Central CGovernnent was entitled to hold that
that being sufficient it would not interfere with the order
of the State CGovernment. The Division Bench held that the
decision in Dhirajlal v. CI1.T.(1) relied on by the |earned
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Single Judge was not relevant as by reason of sone
irrel evant evidence having been considered by the authority
in that case it becane inpossible to appreciate which
evi dence, relevant or irrelevant. was found sufficient by
it. Since in this case there were two grounds which were
distinct in thenselves and were the basis of rejection, if
the ground of non-possession of certificate was not tenable,
the other ground of limtation was sufficient for uphol ding
the order of rejection. The |learned Single Judge, there-
fore, was not correct in allowing the wit petition on the
ground that it was not possible to ascertain on which of the
two grounds the revision application was rejected. The
Di vi sion Bench then held that "no chall enge appears to have
been raised in the wit petition on factual position
regarding linmtation",  and therefore, the rejection was
sustai nabl e on the ground of limtation. As to the order of
the Central Governnment- not being a speaking order, the
Di vi sion Bench ~distingui shed Harinagar’s case(2) on the
around' that the inpugned order was an appellate order and
not a revision order. Relying on Syed Yakoob v. Radha
krishnan(3) the Division Bench held that the order need not
be a speaking order where it is a revisional order and one
of affirmance. The “appell'ant conpany challenges in this
appeal by special, |leave the order of the Division Bench
which all owed the appeal and dismssed its wit petition

M. CQupte for the conpany raised three contentions (1) that
the order of the Central CGovernnent not being a speaking
order was invalid, (2) that r. 28 of the said rules does not
prescribe any tine limt wthin which an application for
renewal has to be made and even if it does it is only
directory and not mandatory, and (3) that the rules do not
require that a certificate of approval shoul d acconpany the
application for renewal .

On the first contention M. QGupte relied on Harinagar Sugar-
MIlls Ltd. v. Jhunjhunwal a (2) Shivji~ Nathubhai v. The

(1) A1.R 1955 S.C. 271. (2) AT.R 1961
S.C. 1669.

(3) AIl.R 1964 S.C. 477.

16 9

Union of India, (1) and Prag Das Umar. Vaishva v. The Uni on of
India(2). Assuming that the order of the Central Governnent
was not a valid order by reason of reasons not having been
recorded therein, the question that we should  address
ourselves is whether under Art. 136 of the Constitution we
should interfere with the said order even if we find  that
application for renewal was tine-barred.

R 28, as it stood at the material tine,

was as foll ows

"(1) Applications -for renewal of. a mning

| ease shall be nade to the State Governnent in

Form J at |east six nmonths before the expiry

of the |ease.

(6) If an a application for the first renewal ‘of a
mning | ease made within the tine referred to
in sub-rule (1) is not disposed of by the
State CGovernnent before the date of expiry of
the |lease, the period of that |ease shall be
deemred to have been extended by a further
period of six nonths or ending with the date
of receipt of the orders of the State
Gover nnment thereon, whichever is shorter."

FormJ in the formfor an application for renewal, item (v)
whereof requires the applicant to give the nunber and date
of the certificate of approval and also that he shoul d annex
a copy of it to the application . The first question is what
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is the nmeaning of the word 'made’ in r. 28(1). The
conpany’s contention was that there is a distinction between
the word 'made’ and the word 'received’, and that if it can
satisfy that the application was made in time it would be
enough conpliance of r. 2 8 (1), no matter when it was
recei ved by the State Governnent. The Director’ of
I ndustries, therefore, was not correct in holding that as
the application was received by himon Cctober 9, 1961 it
was not a valid one.

Assuming that the word "nade’ in r. 28(1) neans sent to the
State Covernment the question still is whet her t he
application was made withintime ? In para 8 of the wit
petition filed by the conpany it was no doubt stated that
though the State Governnent received the application on
Cctober 9, 1961 it was sent by the conmpany on Septenber 20,
1961. In the grounds chal lenging the validity of the orders
of the two governnents no ground, however, was taken that as
the application was made on Septenber 20, 1961 it was within
time even if it was received on Cctober 9, 1961. It is
significant that though the wit peti-

(1) [1960] 2 C. R 775.

(2) CA No. 657 of 1967, Dated August 17, 1967.

7SLIP. Cl/69-12

170

tion was verified by the conmpany’s secretary who ought to
have personal know edge whether the application was sent on
Sept enber 20, 1961 or not, he did not swear to this fact as
being within his personal know edge.  The verification, on
the contrary, was couched in anbiguous |anguage, nanely,
"true to the best of deponent’s know edge and belief". In
the affidavit in reply by the Government the allegation that
the application was sent on Septenber 20, 1961 was not
admi tted. In its rejoinder the conmpany repeated that the
application was sent on Septenber 20, 1961. Therefore, in
spite of the date of sending the application being put in
issue, no attenpt was nade by the conmpany to show from its
despatch book or any other record or otherwise that it was
actually despatched on the date alleged. No argument’ even
was advanced before the H gh Court that as it was nmade on
Septenber 20, 1961 it was within tine, and therefore, the
Director of Industries was wong in dismssing it as tine-
barr ed. No attenpt was even made to show whether it ~was
sent by personal delivery or despatched by post. Since it
was sent from New Del hi to Chandigarh, presumably it -was
sent by post, but no evidence was produced to show when it
was despat ched. The nmere fact, therefore, that t he
application bore the date Septenber 20, 1961 cannot nean
that it was made on that day and was, therefore, wthin
time. W hold, therefore, that the application was not nade
within the prescribed tine and was tine-barred.

The contention of M. Gupte, however, was that r. 28 is not
mandatory but is only directory, and therefore, evenif the
application was tine-barred, the Director of |Industries
ought to have considered it on nerits. The rule wuses the

word "shall’ but it is well settled that the use of that
word is not conclusive of the provision in which it is used
as being mandatory. W shall, therefore, have to exam ne

the object or purpose of the rule and consider other
provisions in the Act and the Rules to ascertain whether it
was i ntended to be nandatory.

The Act was passed inter alia for the regulation of mnes
and devel opnent of ninerals under the control of the Union
of India. It was passed under Entry 54 of List 1 in the
VI1l1th Schedule to the Constitution which carves out for the
Uni on of India the power to nake laws relating to mnes and
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mnerals from out of the power of the State Legislatures
under Entry 23 of List Il. Section 2 of the Act, therefore,
contains the requisite declaration that it was expedient in
the public interest that the Union should take wunder its
control the regulation of mnes and the devel opment of
mnerals to the extent provided in the Act. Section 18 of,
the Act expressly enacts that it shall be the duty of the
Central Covern to take all steps as nay be necessary for the
conservation
171

and devel opnent of nminerals and for that purpose make such
rules as it thinks fit. Since the devel opnent of mnes and
mnerals was to be regulated and controlled by the Centra
CGovernment, S. 4 |ays down a ban agai nst any one undert aki ng
any prospecting or mning operations except under a |icence
or a lease. The anxiety of Parlianent while enacting the
Act was to see that conservati.on and devel opnent of m nes
and mnerals should be in a proper and regul ar manner. It
is, therefore, that S. 5 provides that no prospecting
licence ‘or nmning |ease should be granted by a State
CGovernment  unless the applicant holds a certificate of
approval fromthat Government. Wth the mandate which the
Central Governnent received fromthe Act, the Central GCov-
ernment made el aborate rules to ensure that devel opment of
m nes and exploitationof nminerals proceeded al ong regul at ed
lines and there was no procrastinationin the developnent.
This is the trend expressed in clear language throughout the
rules. R 15, for \instance, provides that a deed granting a
prospecting |licence shall be executed within 90 days of the
conmuni cati on of the order of the State Governnent granting
such a licence. |If no such-deed is’ executed w'thin the
aforesaid tinme due to the fault of the applicant the State
Covernment is authorised to revoke it. R~ 22 provides for
an application for a mining |lease and its renewal. For the
latter, it provides that it shall be nade at |east six
nonths (now extended to 12 nonths under the anended rule)
before the expiry of the lease. R 23 provides for the ack-
now edgnent by the authority in the prescribed formof the
recei pt of the application for grant or renewal of a /| ease.
R 24 provides tine Iimt for disposal of the application
made wunder r. 22. d. 3 of r. 24 wprovides that if _an
application is not disposed of within the prescribed tine it

shall be deenmed to have been refused. This provision was
obviously nmade to ensure disposal within the tine and to
prevent an applicant having to wait indefinitely till his

application was disposed of by the State Government and to
enable himto make a revision application. under r. 54.

It is clear that the object of these rules laying down tinme
limts for making applications, acknow edging their receipts
and disposal thereof was to see that the devel opnment of
mnes and exploitation of mnerals took place both in a
regul ated manner and wi thout any undue delay. R 28 with
which we are i mediately concerned not only lays down the
time wthin which a renewal application is to be made but
also provides that if it is not disposed of before the
expiry of the |lease the period of the | ease shall be deened
to have been extended for a further period of six nobnths or
ending with the date of the receipt of the orders of the
State CGovernnent thereon whichever is shorter.

172

The object of providing tinme limt for the renewa
application was that sufficient tine before the expiry of
| ease was available to the State Governnent to decide
whet her the renewal should be granted or not, for, if the
renewal was not granted the land in question would be
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available for re-grant and the State Governnent would have
to declare that the land was so available for re-grant,
invite applications for the grant of the lease and follow
the procedure laid down in the Act and the Rules therefore.
It is obvious that if the tine of six nmonths prescribed in
rules 22 and 28 was not available to the State Government it
woul d not be possible for it to decide withintime and to
follow the procedure for granting a fresh | ease to soneone
el se. The result would be that mining operations would be
delayed in that particular land and to, that extent the
object of the Act and the duty inmposed by s. 18 on the
Central CGover nient woul d be del ayed or def eat ed.
Considering the schene and the object of the Act and the
rules it is not possible to agree with M. CGupte that r. 28
was not intended to be mandatory and is only directory.

M. Qupte next contended that r. 28 |aying down the period

1 limtation for renewal application was ultra vires sec.
13(2) of the Act, as the tine limt prescribed in the rule
does not fall under any of the nmatters set out in that
subsecti on. Assuming that it is so, sub-sec. 1 authorises

the Central Governnment to make rules for regulating the
grant of mning leases and the Central Government in
pursuance of that power can make rules including the, one
laying down the time within which a Trenewal application
shoul d be made. A/'grant of renewal of a lease is granting a
mning |ease, and therefore, fixing time within which an
application for it should be nade woul d be regulating the
grant of a lease. A similar contention was considered in
Ki ng Enmperor v. Sibnath Banerjee(l) in connection with r. 25
of the Defence of India Rules nade under S. 2 of the Defence
of India Act, 1939, as anended in 1940, and the Privy
Council held that though the rule did not fall under any of
the matters enunerated in sub-sec. 2 of sec. 2, the rule was
conpetent as it would be one which could be made under the
generality of Powers containedin sub-sec. 1 of sec. 2.
Their Lordships held that the function of sub-sec. 2 was
nerely an illustrative one considering that the rule naking
power was conferred by sub-sec. 1.and the rules referred to
in the opening sentence of sub-sec. 2 were the rules’ which
were authorised by and nade under sub-sec. 1. Therefore,
the provisions of sub-sec. 2 were not restrictive of sub-
sec. 1 and that indeed was expressly stated by the words
"wi thout prejudice to the generality of the powers confer
C(1)-7-2 1.A 241 at 8.

173

red by sub-sec. 1". The general |anguage of sub-sec. 1
therefore, anply justified the terms of r. 26 and avoided
the contention that it was not justified under sub-sec. 2.
These observations were followed with approval in State of
Kerala v. Shri M Appukutty(l) where the vires of 'r. 17 of
the Madras Ceneral Sales Tax Rul es made under s. 19 of the
Madras Ceneral Sales Tax Act, 9 of 1939 were chall enged and
the challenge was rejected. The argument, therefore,  that
r. 28 was invalid by reason of its not falling under any one
of the matters set out in s. 13(2) is wthout substance.

In the view that we take that r. 28 is a valid rule and that
it is mandatory, the application was clearly beyond the tine
appointed under the rule, the conmpany having failed to
establish that it was nade, as it alleged, on Septenber 20,
1961. In that viewit would not be necessary for us to go
into the questions whether the order of the Centra
CGovernment not being a speaking order was bad or whether the
application by the conpany was not a valid one inasmuch as
the conpany was not possessed a certificate of approval at
the date when the application was made and its copy was, not
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annexed -thereto as required by FormJ. Assuming that the
application was a valid one and that the requirenent of
annexing the copy of the certificate of approval was not
mandat ory and assuming further that the order of the Centra

CGovernment was not a valid one, the only thing that we could
be asked to do would be to send back the matter to the
Central Governnent directing it to pass a proper order. But
in the view that we have taken of r. 28 and consequently of
the application for renewal being tine-barred, the Centra

CGover nirent can only reject once again t he revision
application adding in its order that the Director was right
inrejecting the application as it was tine-barred. Such an
order of remand woul d serve no useful purpose so far as the
appel l ant conpany is concerned. That being so, it is not
worth our while to interfere under Art. 136 with the order
of the Central Government and ask that Government to pass a
fresh order.

In the result the appeal nust fail and is dismssed wth
costs.

Y. P. Appeal dism ssed.

(1) [1963] Supp.l C R 563,569, 570.
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