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1. These appeal s by special |eave arise fromthe  judgnment
of the Division Bench

of the Andhra Pradesh High Court in Menp of Cross Objection
in CMA No.191/75 dated 23.4.75. The appellant had  entered
into a contract on 16.3.65 to construct foodgrains godown at
Kari magar . In execution thereof, a dispute had arisen
whet her the appellant had executed the work as ' per the
contract and is entitled to certain suns of noney w'thheld
by the engineer and also to the interest payable thereon at
12% etc. The dispute has been referred to the Arbitrator, a
retired Chief Engineer, who in his Award dated 12.4.72
awarded a sumof Rs.27,776/ - with interest at 12% on the

amounts wongfully wthheld by the Engineer. We are
concerned in these appeals only with the entitlenment of
interest on the anounts withheld by the engineer. The

Di vision Bench concluded, while negativing the claim for

i nterest, thus:
"W are, however, inclined to agree with the
first ground given by the Court below in
negativing the claim for interest. Under
clause 69 of MD.S.S. which has to be 'treated
as part of the contract, it is provided  "nor
shall the contractor be entitled to interest
upon any guarantee fund or paynents in
arrears, nor upon any bal ance which nay, on
the final settlenent of his accounts, be found
to be due to him'. Even if it is assunmed that
the recoveries fromthe bills were wongfully
made, such sunms woul d be suns which would be
found due to the contractors on the fina
settl enent of accounts".

2. We are not concerned with the correctness of the views

expressed on other issues as the State did not file appeals.

Shri  Kanta Rao, the learned counsel for the appellant
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contended that when the appellant had executed the work
within the period- in terns of the contract, and the
officials of the respondent had wongfully withheld the due
paynment on the respective dates, the appellant is entitled

to the interest on the ambunts wongfully wthheld. He
further contends that clause 69 of the MD. S S.. is
i napplicable to the facts of this situation. In support

thereof, he places reliance on the judgnent of a |[|earned
single Judge of that Court reported in AP.SSRTC v. P
Ramana Reddi, 1989 (1) ALT 195.
3. The question, therefore, is whether the appellant is
entitled to paynent of interest fromthe respective dates on
which the anounts were withheld by the concerned engineer
and the dispute is arbitrable?
4. Cl ause 69 of MD.S.S. reads thus:
" 69. Interest. . on money due to the con-
tractor: -
(a)No omssion by the Executive Engineer or
the Sub-Divisional officer to pay the anount
due” upon certificates shall vitiate or nake
voi d the contract, nor-shall be contractor be
entitled to interest upon any guarantee found
or paynents in arrear, nor upon any bal ance
which may, on the final " settlement of his
accounts, be found to be due to hini.
5. A reading of this clause gives -an ‘indication that
i nterest on noney due to the contractor was negatived in the
foll owi ng circunstances:
1)the omnission by the Executive Engi neer or Sub-Divisiona
officer to pay the amount due upon certificates shall not
vitiate or make the contract void;
2)the contractor shall not be entitled to interest upon
a) any guarant ee found;

b) paynments in arrears; and

c) upon any bal ance which may on-final settlement of his
account to be found to be due to him The question is
whet her the contractor is entitled to the paynent of
interest on the anounts wongfully wthheld from the
respective dates. Cause (c) of the second part of  clause
69 of the MDSS would indicate that there should be a fina

settlenent of the account and upon its settlenent, if it is
found to be due and payable to the contractor, on such
amount al so the contractor is not entitled to the paynent of
interest as contracted under clause 69 of the NOSS. When
such is the position, whether the contractor is entitled to
paynment of interest on mere making a claim and reference
made to the arbitrator and whether the arbitrator  gets
jurisdiction to award interest on the anount due from the
respecti ve dates on which the paynents were withheld by the
concerned engi neer?

6. It is true that the [ earned single Judge of the A P.
Hi gh Court appears to have considered the question and the
construction of clause 69 was put up is in favour of the
contractor as contended for. It is not a correct approach

The construction put up on clause 69 of MDSS is not correct.
However, on the facts in that case there does not appear to
be any dispute as to the anpbunt due. Therefore, the |earned
judge had proceeded that since the contract provides for
wi thholding the paynent for a suspended period of six

nonths, if the amount is w thheld beyond that period, the
contractor would be entitled to the paynent of interest.
That is not the factual scenario in this case. The very

di spute is whether the appellant is entitled to the Paynent
of the anmpunt pursuant to the contract. The claim of the
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State appears to be that the appellant had not constructed
the godown in accordance with the specifications and that,
therefore, they withheld the paynent. Unless the dispute is
resol ved and the anmount is found due, the contractor is not
entitled to the payment of it. Thereon interest in ternms of
clause 69 of the MDSS is contracted out. When such be the
position, then nere reference does Five jurisdiction to the
arbitrator to award interest to the period prior to the
ref erence.
7. This Court in Executive Engineer (lrrigation) V.
Abhaduta Jena, 1988 (1) SCC 418, in para 20 held that:
"I'n the remaini ng cases which arose before the
comencenent. of the Interest Act, 1978, the
respondents are not entitled to claiminterest
ei t her bef ore the conmmencenent of t he
proceedings. .. ... .... They are not entitled to
claim interest for the period prior to the
comencenment of the arbitration proceedings
for the reason that the Interest Act, 1839
does not apply to their cases and there is no
agreenent to pay interest or any usage of
trade having the force of |aw or
provision of |aw under which the claimnts
were entitled to recover interest”.
This ratio was followed by another Bench of this Court in
State of Oissa v. Nranjan Swain, 1989 (4) SCC 269. In
Secretary, Irrigation Departrment v. G C Roy, 1992(1) SCC
508, the Constitution Bench was concerned wth the case
whether the contractor is entitled to interest pendente

lite. The controversy, therefore, centres round the
guesti on whether the contractor is entitled to the interest
pendente lite. The ratio therein, -therefore,  has no

rel evance for the purpose of this case. The ratio in Jena's
case on the above

89

gquoted ratio is still good | aw. Accordingly, we are of the
view that the contractor is not entitled to paynent of
interest in terms of clause 69 of NDSS for the period

anterior to the reference for arbitration until ~ the fina

settlenent of the anobunt due to the contractor ~of his
account is determned. In this case that dispute was
determined by the arbitrator in his award.Therefore, from
the date of withholding till the date of award the appel | ant

is not entitled to the paynent of interest. The arbitrator
has no jurisdiction to arbitrate that dispute. The Division
Bench, therefore, rightly negatived the claimfor interest.

8. The appeal s are accordingly dismssed, ~but in the
circunst ances, w thout costs.
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