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CRI' M NAL APPEAL NO 743 OF 2008

ARI SI NG QUT OF

SPECI AL LEAVE PETITION (Crl) No. 3844 COF 2007

SUNEET GUPTA Lo Appel | ant

Versus
SWAM RAOTE & ANR. . . . Respondents
C. K Thakker, J.

1. Leave granted.

2. The present appeal s-are directed
agai nst common judgrment and order passed by the
H gh Court of Punjab and Haryana at Chandi garh
in Crimnal Mscellaneous Nos. 49200-M of 2003
and 30393-M OF 2004. Both the above petitions
were filed by the respondents-accused under
Section 482 of the Code of Crimnal Procedure,
1973 (hereinafter referred to as 'the Code’)
for quashing First Information Report (FIR)

| odged by the appellant herein for offences
puni shabl e under Sections 468, 406 read with
120B of the Indian Penal Code (IPC).

3. Short facts giving rise to the present
proceedi ngs are that in 1998, appellant Suneet
Gupta entered into a registered Partnership
Firmw th one Shashi Kant Mangla in the nane
and style of Ms K M Agencies. The said Firm
was the stockist and distributor of consumer
goods of Ms Johnson & Johnson, a Linmted

Mul tinational Conpany ('Ms Johnson & Johnson
Ltd.’” for short). According to the appellant,
partnership of Ms K. M Agencies had certain
claims over M's Johnson & Johnson Ltd. on
account of freight, octroi paid for goods
returned, display of goods of the conpany, etc.
It is the case of the appellant that the above
clains were duly verified by the officials of
M s Johnson & Johnson Ltd.

4. In or about March, 2001, differences
arose between the two partners of Ms K M
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Agenci es, i.e. between the appellant herein and
Shashi Kant Mangla, the other partner. The
latter, therefore, joined another partnership
firmof Ms Mangla Agencies with Ravi Kant

Mangl a, Atul Gupta and two others. It is the
al l egation of the appellant that Shashi Kant
Mangl a who was a partner along with the

appel lant of Ms K M Agencies fal sely,

di shonestly and with a view to cheat and
defraud the appel | ant-conpl ai nant, ms-
represented before Ms Johnson & Johnson Ltd.
that the nane of partnership firmof Ms KM
Agenci es was changed to M's Mangl a Agenci es.

On the basis of such representation Shashi Kant
Mangl a i nfornmed M's Johnson & Johnson Ltd. that
paynment which was required to be made by the
Conpany (M's Johnson & Johnson Ltd.) to Ms

K. M Agenci es should now be made to Ms Mangl a
Agenci es. / According to the appellant, Ms
Johnson & Johnson Ltd. was aware of ‘the fact
that Ms K.M Agencies and M s Mngla Agenci es
were different; Ms K M Agencies, a
partnership firmwas never dissolved; Suneet
Gupta who was one of the partners of Ms K M
Agenci es continued/'to remain partner of the
said firmand M. Shashi Kant Mangla, one of
the partners of Ms K M Agenci es hadj oi ned
anot her partnership firmof Ms Mngla Agencies
and as such paynent which was required to be
made by M's Johnson & Johnson Ltd. to Ms K M
Agenci es could not be nmade to Ms Mngl a

Agenci es and yet such paynent was nade with a
view to deprive Ms K M Agencies and

particul arly appel | ant-Suneet CGupta. The

appel | ant - conpl ai nant, in the circunstances,
was constrained to issue |egal notice on March
4, 2003 to the respondents herein which was
received by themon March 10, 2003. 1In the

sai d notice, the conplainant stated that Ms
Johnson & Johnson Ltd. was required to pay
Rs.2,73,189.70 to Ms K. M Agencies but no such
payment was made to Ms K M Agencies. It also
cane to the notice of the conplainant that the
amount has been nisappropriated by partners of
M's Mangl a Agencies and officials of Ms
Johnson & Johnson Ltd. colluded with the
partners of Ms Mangl a Agencies and all of them
had thus played fraud upon the conpl ai nant.

The appellant also filed a conplaint before the
Director Ceneral of Police, Chandigarh on May
2, 2003 and requested himto direct the police
authorities to enquire into the matter. It
appears that necessary inquiry was made, the
respondents submtted their replies, but
nothing further was done in the matter. The
appel l ant, therefore, was constrained to | odge
First Information Report (FIR) No. 266 of 2003
on Septenber 16, 2003, against all the accused
for of fences puni shabl e under Sections 468, 406
read with 120B, I PC at Police Station, Sarabha
Nagar, Ludhiana. Police arrested respondent
No. 3 Devi nder Sabharwal, Anil Triloki Nath
Sharma and Vi vek Bhatnagar. Respondent Nos. 1
and 2 herein as also Surrinder Mhan,
proprietor of Ms Key Ess Associ ates obtai ned
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anticipatory bail fromthe Sessions Court.

Q her three accused persons, nanely, Shash

Kant Mangla, Ravi Kant Mangla and Atul Gupta,
all partners of Ms Mangl a Agenci es were deni ed
anticipatory bail by the | earned Additiona
Sessi ons Judge. During the pendency of their
bai | applications before the H gh Court,
however, the prosecution made a statenent that
the presence of those three accused was not
required in the case and consequently their

bail petitions became infructuous. Meanwhile,
the respondents herein filed Crim nal

M scel | aneous Nos. 49200/2003 and 30393/2004 in
the H gh Court of Punjab & Haryana under
Section 482 of the Code for quashing FIR

regi stered agai nst them

5. The appel'l ant also stated that a
detail ed inquiry was made by the Police. It
col l ected the entire evidence and found that
prima faci e case was nade out agai nst the
accused persons and accordingly charge-sheet
was submitted on May 13, 2004 agai nst accused
persons, namely, Devinder Sabharwal, Vivek

Bhat nagar, Anil Triloki Nath Sharma and Swam
Raote. Swam Raote evaded arrest and hence
proceedi ngs under Section 82 of the Code were
initiated against him The prosecution put
Shashi Kant Mangl a, Ravi Kant Mngla and Atu
Qupta, partners of Ms Mangla Agencies in

Col um No. 2 whil e Surrinder Mohan was nade a
prosecution witness. The prosecution then noved
an application under Section 190 read wi'th
Sections 239 and 240 of the Code for summoning
Shashi Kant Mangl a, Ravi Kant Mngla and Atu
Gupta as accused persons for trial.

6. The Hi gh Court vide-the inpugned order
dat ed August 1, 2006, allowed both the
petitions and quashed FIR | odged by the

appellant. It is this order which.is

chal | enged by the appellant in the present

appeal s.

7. Noti ce was issued by this Court on

April 27, 2007, counter-affidavit and
affidavit-in-rejoinder were thereafter filed
and the matters were ordered to be posted for

final disposal. That is howthe natters are

bef ore us.

8. W have heard the | earned counsel for
the parties.

9. The | earned counsel for the appell ant

contended that the H gh Court was wholly in
error in quashing FIR | odged by the appellant.
It was submitted that fromthe allegations
levelled in the FIR prima facie case for

of f ences puni shabl e under Sections 468, 406
read with 120B, | PC had been nmade out.
According to the | earned counsel, what is seen
at this stage is whether on the basis of the

al l egations nade in the conplaint, prim facie
case has been made out agai nst the accused and
not whether trial against themwould ultimtely
result in conviction of the accused. It was
the case of the appellant in the conplaint that
two partnership firns of Ms K M Agenci es and
M's Mangl a Agencies were distinct, different
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and i ndependent of each other. So far as Ms
K. M Agencies is concerned, there were only two
partners, the appellant and Shashi Kant Mangl a.
Shashi Kant Mangl a becane one of the partners
of other partnership firmas well, i.e. of Ms
Mangl a Agenci es. But the appel | ant-conpl ai nant
had nothing to do with the other partnership
firm (Ms Mangla Agencies). Dues of Ms K M
Agenci es which were to be paid by Ms Johnson &
Johnson Ltd. could not, in the circunstances,
be diverted to the other partnership firmwth
whi ch the appel | ant-conpl ai nant had no
connection whatsoever. All the partners of Ms
Mangl a Agencies and all the officials of Ms
Johnson & Johnson Ltd. were aware of this fact
and yet in collusion with each other and with a
view to deprive Ms K M Agencies in genera

and the appel | ant-conpl ai nant in particul ar
paynment was made by M s Johnson & Johnson Ltd.
to Ms Mangla Agencies. Thus prina facie al

the accused had committed of fences mentioned in
the FIR and the H gh Court should not have
quashed it. The H gh Court was al so not right,
subm tted the counsel, in holding that it was a
civil dispute and there was abuse of process of
law on the part of the conplainant in
initiating crimnal proceedings. It was
submitted that apart fromcivil liability, the
accused persons had conmtted crines and on the
basis of allegations inthe FI'R_-and on

i nvestigation being made, the police
authorities found substance in the allegations
of the conpl ai nant and charge- sheet was
submitted. It was, therefore, subnitted that
the appeal deserves to be allowed by setting
asi de the order passed by the H gh Court by
directing the respondents to face crimna

pr oceedi ngs.

10. Learned counsel for the contesting
respondents supported the order passed by the
High Court. It was submtted that the dispute

is of acivil nature. It was a di spute between
two partnership firns and initiation of

crimnal proceedings was only with a viewto
use pressure agai nst the accused so that they
will be constrained to enter into sone
settlenent with the conpl ainant. As per settled
law, a court of |aw cannot be used as a means
to pressurize the opposite party so that he may
accede to the demand of the conplainant. The
H gh Court was convinced that on the facts and
in the circunstances of the case, no crimna
proceedi ngs coul d have been initiated and
hence, quashed the proceedi ngs whi ch cannot be
said to be illegal or contrary to law. It was,
therefore, submtted that the appeal s deserve
to be di sm ssed.

11. On behal f of respondent No. 4, an
affidavit is filed by PPS, Dy. Superintendent
of Police, Sarabha Nagar, Ludhiana stating
therein that the natter involved determ nation
of complicated points of facts and | aw which
coul d not have been gone into by the Hi gh Court
inawit petition. It was stated that
detailed inquiry by PPS, Dy. Superintendent of
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Pol i ce, Sarabha Nagar, Ludhi ana reveal ed that
there was prinma facie case of comm ssion of

of f ences puni shabl e under Sections 468, 406
read with 120B, | PC. Sone accused were
arrested also. In the circunmstances, the Hi gh
Court could not have aborted the proceedi ngs as
has been done.

12. Havi ng heard the | earned counsel for
the parties and having considered the riva
contentions, in our opinion, it cannot be said
that the Hi gh Court was wong in quashing
crimnal proceedings. It is clear fromthe case
put forward by the appel l'ant hinself that
virtually the proceedings were "civil’ in
nature. There were two partnership firnms, one
Ms K M Agencies, consisting of appellant and
Shashi Kant Mangl a-and the other of Ms Mngl a
Agenci es wherei n"Ravi Kant Mangla (one of the
partners of Ms K M Agencies) was a partner.
It was the case of Shashi Kant Mangla that Ms
K. M Agencies was no nmore in existence and it
had changed its name fromMs K M Agencies to
M's Mangl a Agencies and all - the transactions of
Ms K M Agencies would thereafter be dealt
with by Ms Mangl a’'Agenci es. Cbvi ously,
therefore, paynents which were to be nade to
Ms K M Agencies should be nade to M's Mangla
Agencies. It also appears that Ms Johnson &
Johnson Ltd. was infornmed which changed the
Code fromMs K M Agencies to M's Mngl a
Agencies. It is further clear that though
paynments were nmade in June-July, 2001 by Ms
Johnson & Johnson Ltd. to Ms Mangl a Agencies,
a notice through an advocate was issued by the
conpl ai nant only on March 4, 2003, i.e. after
substantial period about two years. A

conpl aint was made to Director General of
Pol i ce, Chandigarh by the conplainant in My,
2003. The record further reveals, as stated by
respondent Nos. 1, 2 and 3 in the counter-
affidavit, that it was contended by the accused
that the matter was civil in nature and based
on commercial transactions and there was a

di spute between the parties and as such there
was no el ement of mens rea. It was al so
submitted by the accused that the conpl ai nant,
with an ulterior notive and mala fide
intention, used pressure tactics and was
harassi ng themin connivance with | ocal police
and filed a conplaint on May 2, 2003. The
police authorities were convinced about the
nature of dispute and after seeking | ega
opinion fromDi strict Attorney closed the
proceedi ngs. Subsequently, however, the
conpl ai nant "after making cosnetic changes in
the earlier conplaint’ and using undue

i nfluence filed FIR No. 266 of 2003 on

Sept enber 16, 2003 for conmi ssion of offences
puni shabl e under Sections 468, 406 read with
120B, IPC. According to the accused, it was
notivated and the police authorities obliged
the conpl ai nant by hel ping him

13. The Hi gh Court, in our opinion
rightly considered the facts in their proper
per spective and observed that the dispute
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related to settlement of accounts between
principal and its agent; the principal being
M s Johnson & Johnson Ltd. and the agent being
Ms K M Agencies (earlier) and Ms Mngl a
Agencies (later). The H gh Court al so noted
that it was Ms K M Agenci es which infornmed
the principal i.e. Ms Johnson & Johnson Ltd.
that Ms K M Agencies had closed its business
and the business was thereafter continued by
M s Mangla Agencies and all drafts be issued in
favour of Ms Mangl a Agencies. The Hi gh Court
took note of the fact that even the conpl ai nant
had infornmed the principal that there was

di spute between the partners of Ms K M
Agenci es and hence no paynment shoul d be nade to
M s Mangl a Agencies till the dispute was
finally resolved between the parties. That,
however, does not give rise to crimnmna
liability and entitle the conplainant to
initiate ‘crimnal proceedings, particularly
when M s Johnson & Johnson Ltd. substituted in
the Conpany record nane of Ms Mangla Agencies
in place of Ms K M Agencies. The resultant
ef fect of substitution of nanme was that

what ever suns were /due'to Ms K M Agencies
were considered to be due to Ms Mangl a

Agenci es.

14. The Hi gh Court, in the circunstances,
observed as under;

"This is really a case of one partner

trying to drag the principal conpany

into acrimnal litigation to recover

dues which the principal had paid to

the other partner. The dispute and the

rel ati onship inter se has becone a

tripartite one. Suneet Cupta had a

di spute with Shashi Kant Mangl a but

i nstead of tackling himhe got | odged

F.I.R No. 266 dated Septenber 16,

2003 registered at Police Station

Sar abha Nagar, Ludhi ana, under

Sections 468/ 406/ 120-BIPC to

pressurize the petitioners to settle

the matter. It is not a clear cut and

direct case in which any contractua

rel ati onship between Suneet Gupta with

the conpany has been breached. |ndeed

Suneet Gupta had no direct

relationship with the conpany. It was

Ms K M Aencies of which he was one

of the partners which had devel oped
contractual relationship and later in
June/July, 2001, Ms Mangl a Agencies

got substituted in place of Ms K M

Agenci es. Suneet CGupta either ignored

this devel opnent or remmined oblivious

of it for nearly 2 years. The first

noti ce was i ssued after passage of

long tinme on March 4, 2003. This

notice was clearly to drag the conpany

into the inter se dispute between two
partners."

15. The Court proceeded to state;
"The conpl ai nt of Suneet Gupta and the
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steps taken by the police have clearly
converted a tri-partite civil dispute
into a crimnal one and have invol ved
the managers of the principals in a

di spute between the partners of the
firm?*

16. The High Court, therefore, concluded
that the steps taken by the conpl ai nant Suneet

GQupta were in clear abuse of process of |aw and
accordingly allowed both the petitions.

17. By passing the inmpugned order and
guashi ng crim nal proceedings, in our opinion

the H gh Court has neither conmitted any error

of law nor of jurisdiction which deserves
interference in exercise of power under Article

136 of the Constitution.

18. Qur attention has been invited by the
| ear ned counsel for - the accused to severa
deci sions of this Court. |n-our opinion

however, it is not necessary to refer to those
deci sions since we are of the view that the
H gh Court was right in quashing crimna
pr oceedi ngs.
19. We may, however, refer to one aspect.
Learned Counsel for the appellant strenuously
relied upon an order of this Court in- State of
Punj ab v. Dharam Vir Si ngh Jethi, 1994 SCC
(Cri) 500. In that case, charge-sheet was
submitted by Police and thereafter FIR was
guashed by the Hi gh Court.
20. In the light of the said fact, this
Court observed;
"Heard | earned counsel for the State
as well as the contesting respondent.
We are afraid that the Hi gh Court was
not right in quashing the First
Informati on Report on the plea that
the said respondent had no role to
pl ay and was never the custodi an of
the paddy in question. In fact it was
averred in the counter-affidavit filed
in the High Court that the said
respondent had acted in collusion with
Kashm ra Singh resulting in the latter
nm sappropriating the paddy in
guestion. At the rel evant point of
time the respondent concerned, it is
al l eged, was in overall charge of the
Governnent Seed Farm Trehan. This
allegation forms the basis of the
i nvol vemrent of the respondent
concerned. The High Court was,
therefore, wong in saying that the
respondent concerned had no role to
play. A specific role is assigned to
him it nay be proved or may fail. In
any case, pursuant to the First
Informati on Report the investigation
was undertaken and a charge-sheet or a
police report under Section 173(2) of
the Code of Crinminal Procedure was
filed in the court. If the
i nvestigation papers annexed to the
charge-sheet do not disclose the
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conmi ssion of any crine by the
respondent concerned, it would be open
to the court to refuse to frane a
charge, but quashing of the First

I nformati on Report was not

perm ssible.”

21. I n our opinion, however, the ratio
laid down in the above case will not apply to
the facts of the case. As already indicated in
the earlier part of the judgment, FIR was

| odged by the conpl ai nant. on Sept enber 16, 2003
and imrediately within Il ess than a nonth, the
accused i nvoked the jurisdiction of the High
Court under Section 482 of the Code by filing
petitions on Cctober 12, 2003.. At that tine,
challan was not filed inthe Court. It was
after a substantial period of about seven

nont hs that on May 13, 2004, charge-sheet was
filed by the police authorities. Mreover, in
Dharam Vir _Singh, the accused was shown to be

i n possession of property andlater on

m sappropriated it. The H gh Court, however,
guashed the proceedings inter alia observing
that the accused was never the custodi an of
paddy and was not in charge of the Governnent
Seed Farm whi ch was factually incorrect.  In the
[ight of factual scenario, this Court set aside
the order of the H gh Court quashing crimnna

pr oceedi ngs.

22. In the case on hand, the Hi gh Court
was right in coming to the conclusion that a
civil dispute \026 pure and sinple - between the
parties was sought to be converted-into a
crimnal offence only by resorting to pressure
tactics and by taking police help which was

i ndeed abuse of process of |aw and has been
rightly prevented by the High Court.

23. For the foregoing reasons, in our
view, the order passed by the H gh Court is in
consonance with |law and requires no
interference. The appeal s deserve to be

di sm ssed and are, accordingly, dismssed.




