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ACT:

I ndustrial D spute-Enpl oyer seeking permi ssion to disniss
workmen as result of enquiry Suspension of workmen Pending
deci sion of such application by Tribunal-Validity-Wrknen,
i f entitled to wages during Peri od of suspension--G ant
of interimrelief-Power of Supreme court-Industrial D sputes
Act, 1947 (14 O 1947), ss. 10(4), 33.

HEADNOTE

The appellants, who were the managenents of the  three
hotels, decided to dism ss some of their worknmen who were
found guilty of msconduct as a result of enquiries held by
them and suspended them w t hout pay pending the receipt of
the perm ssion of the Industrial Tribunal under S. 33 O the
Industrial Disputes Act, 1947. The worknen applied to the
Industrial Tribunal for the grant of interimrelief ~pending
di sposal of the applications and the Tribunal granted the
relief prayed for ampbunting to full wages and a sum of ~ Rs.

25 per head per nonth in lieu of food. The nmanagenents
appeal ed against such grant, but the Labour Appellate
Tri bunal dism ssed the appeal ---. The appellants canme up to
this court by special |eave. The two questions for-
,decision in the appeals were, (1) whether any wages were at
all payable to the suspended worknmen pending perm ssion

bei ng sought under S. 33 to dism ss them and the decision of
the applications under S. 33 O the Act, and, (2)  whether
the Industrial Tribunal was conpetent to grant- interim
relief except by an interimaward that was published.

Held, that it was well settled that under the ordinary |aw
of nmaster and servant the power to suspend the servant
wi t hout
477
pay could not be inplied as a termin an ordinary contract
of service between the naster and the servant but nust arise
either from an express termin the contract itself or a
statutory provision governing such contract.

Hanley v. Pease & Partners, Limted, 1915 (1) K B. 698;
Wal lwork v. Fielding and Ors., 1922 (2) K. B. 66; Secretary
of State for India in Council v.Surendra Nath Goswani,
l.L.R 1939 (1) Cal. 46 and Rura Ram v. Di vi si ona
Superintendent, N W R, I.L.R VII (1954) Punj. 415




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 11

referred to.

But S. 33 of the Industrial Disputes Act, 1947, which took
away the right of the enployer to dismss the enployee
except with the permission of the Industrial Tribunal
introduced a fundanental change in industrial law in
nodi fication of the common | aw by enpowering the enpl oyer by
inplication to suspend the contract of enployment and thus
relieve hinself of the obligation to pay the wages and the
enpl oyee of rendering service, where, as a result of a
proper enquiry, he came to the conclusion that an enpl oyee
shoul d be dismissed. In the peculiar circunstances created
by the enactnent of s. 33 O the Act it was just and fair
that Industrial Tribunals, which had the power to go beyond
the ordinary | aw of master and servant, should inply such a
termin the contract of ‘enploynment. The result, therefore,
would be that if the Tribunal granted the pernission, the
suspended contract would come to an end and there would be
no further obligation on the part of the enployer to pay any
wages after the date of suspension. |f on the other hand,
the perm'ssion was refused. the workmen would be entitled to
all their -wages fromthe date of suspension
Western India Autonpbile Association v. The Industria
Tri bunal, Bombay, [1949] F.C.R 321 and Rohtas Industries
Ltd. v. Brijnandan Pandey, [1956] S.C. R 800, referred to.
Lakshm Devi Sugar Mlls Ltd. v. Pt. Ram Sarup, [1956]
S.C.R 916; The Managenent of Ranipur Colliery v. Dhuban
Singh, C A 768/57, decided on 20-4-59, Ms. Sasa Misa
Sugar Wrks (P) 'Ltd. v. Shobrati-Khan, C As. 746 and
747/ 57, decided on 29-4-59 and Phul bari Tea Estate v. |Its
Wor kmen, [1960] (1) S.C.R 32 explained and relied on
But the enployer’s power of suspension could not take away
the power of the Tribunal to grant interimrelief to the
wor kmen under the Act, the words " ~“incidental thereto
occurring in S. 10(4) of the Act nade it clear that interim
relief, where admissible, could be granted as a natter
incidental to the main question under reference, although it
mght not be expressly nentioned in the terns/ of the
ref erence.

It is not necessary to decide whether an interimrelief of

this nature anounted to an interim award. Even _assumi ng
that the Industrial Tribunal could not grant interim relief
except by an interimaward which required publication that
coul d not preclude
478
this Court fromgranting interimrelief inthe sane manner
as the Industrial Tribunal could and ss. 15, 17 or 17A could
have no of application to such an order passed by this
Court.
Odinarily interimrelief could not be the whole relief the
workmen would get in case of final success and t he
appel l ants should not be made to pay nore than “half the
amount adj udged by the Industrial Tribunal as interimrelief
in these cases.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 31-33 of
1958.
Appeal by special |leave fromthe decision dated My 28,
1956, of the Labour Appellate Tribunal, Lucknow (Delh
Branch), in Appeals Nos. 11l. 313-315 of 1955
M C. Setalvad, Attorney-General for India, Jai Gopal Sethi,
J. B. Dadachanji, S. N Andley, Rameshwar Nath and P. L.
Vohra, for the appellants (in all appeals).
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G S. Pathak, V. P. Nayar and Janardan Sharma, for the
respondents (in all appeals).

1959. May 21. The Judgnment of the Court was delivered by

WANCHOO J.-These are three appeals by special |eave from
three decisions of the Labour Appellate Tribunal of |India.
We shall dispose of them by one judgment, as they raise
conmon points. The three appellants are the managenents of
(1) Inperial Hotel, New Delhi, (2) Miiden's Hotel, Del hi and
(3) Swiss Hotel, Delhi, the respondents being their
respecti ve worknen represented by the Hotel Wbrkers’ Union
Katra Shahanshahi, Chandni Chowk, Del hi.

It seens that disputes were going on between these hotels
and their worknmen for sonme tine past about the conditions of
| abour of the worknen enployed therein. Matters seem to
have cone to a head about the end of Septenber, 1955 and a
strike of all the worknen in all the three hotels took place
on Cctober 5,1955. < Before this general strike in the three
hotel s, there had been trouble in Inmperial Hotel only in
August, 1955. < In that connection charge-sheets were served
on 22 worknen and an enquiry was held by the nmanagenent
whi ch cane to the conclusion that the workmen were
479
guilty of msconduct and therefore decided to disnmiss them
Consequently, notices were served on Cctober 1955, upon
these workmen informng themthat the nmanagenment had deci ded
to dismss them subject to obtaining perm ssion under s. 33
of the Industrial D sputes Ac, 1947 (hereinafter called the
Act). It seens ‘that this action of the managenent of
Imperial Hotel led to the general strike in all. the three
hotel s on Cctober 5, 1955. Thereupon the three nanagenents
i ssued notices to the worknen-on Cctober 5, 1955, directing
them to re-join their duties within three hours failing
which action would be taken against them ~As the workmen
did not join within this tine, fresh notices were issued the
sane day asking themto show cause Wy disciplinary action
shoul d not be taken against them In the neantinme they were
i nforned that they woul d be under ‘suspension. On Cctober 7,
1955, the three managenents issued notices to the worknen
inform ng themthat it had been decided to disniss them and
that they were being suspended pending the obtaining of
perm ssion under s. 33 of the Act.

As the disputes between the hotels and their worknen were
already under consideration of Governnent, an order of
ref erence was nmade on COctober 12, 1955, relating to | nperia
Hot el . In this reference a | arge nunber of natters were
referred to adjudication including the case of 22 worknen
whom the managenent of the hotel had decided to dismss on
Cctober 4, 1955. This reference with respect to Inperia
Hotel, however, did not refer to the workmen whom the
managenent had decided to dismiss on October 7, /1955,
Further enquiries seemto have been nmade by the managenent
in this connection and eventually it was decided to confirm
the action taken on Cctober 7 with respect to nineteen
wor kmen.  These ni neteen worknen had in the nmeantine applied
under s. 33-A of the Act on the ground that they had been
suspended wi thout pay for an indefinite period and had thus
been punished in breach of s. 33. Thus the dispute so far

as Inperial Hotel 1is concerned was wth respect to 44
workmen in all, 25 of whom were included in the

480

reference of COctober 12, 1955, and the remaining 19 in had
filed an application under s. 33-A of the Act. It does not

appear, however, that Inperial Hotel nade any application
under s. 33 of the Act for pernmission -to dismss these 19
wor krmen, though an application under that section was made
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on Cctober 22, 1955, with respect to 22 worknmen whose
di sm ssal was deci ded upon on Cctober 4, 1955.

So far as Maiden's Hotel is concerned, the case relates to
26 workmen whose dismissal was finally considered by the
management to be necessary on further enquiry after COctober
7, 1955. An order of reference was made in the case of this
hotel on November 23, 1955, in which the case of 26 workmen
was referred to the tribunal along with other nmatters..
Later, however, 12 of these worknen were re-enployed on
Decenmber 10, 1955, and the real dispute therefore so far as
this hotel is concerned related to 14 worknen.

In the case of Swiss Hotel also there were further
enquiries after the notices of Cctober 7. In the neantineg,
an application was nmade under s. 33-A of the Act by the
union to the conciliation officer. Eventually, it appears
that on Novenber 10, 1955, reference was nade with respect
to 14 workmen to the tribunal for adjudication

W now,  conme to the proceedings before the Industria
Tri bunal . In all three cases, applications were filed on
behal f of the worknen for interimrelief, the date of the
application being Cctober 22 in case of Inperial Hotel and
Novermber 26 in case of Maiden's Hotel and Swi ss Hotel.
Replies to these applications was filed by the nmanagenents
on Decenmber 5, 1955. On the sane day, the Industria
Tri bunal passed an/order granting interimrelief In the case
of Inperial Hotel, it ordered that 43, out of 44 worknen,
who had applied for interimrelief should ‘be paid their

wages plus a sumof Rs. 25 per nonth per head in lieu of
food till final decision in the nmatter of the di sm ssal of
t hese wor knmen. In._the case of Miden's Hotel, t he

managenent was prepared to take back 12 worknmen and they
were ordered to report for duty or before Decenber 10, 1955.
It was al so ordered that these 12

481
workmen till they were re-enployed and the "remaining" 13
workmen till the decision of their case would be paid by way

of interimrelief their wages from Cctober 1, 1955, plus Rs.
25 per nonth per head in |ieu of food. No order was passed
with respect to the 26th workman, nanely, Chiranjila

sweeper . In the case of Swiss Hotel, the nanagenent was
prepared to take back six of the worknmen and they were
ordered to report for duty on or before December 10, 1955.
In other respects, the order was in the sane terns asin the
case of Maiden’s Hotel.

Then followed three appeals by the three hotel s against the
three orders granting interimrelief These appeals were
di sm ssed by the Labour Appellate Tribunal on My 28, 1956.
Thereupon the three hotels applied for special Ileave to
appeal to this Court, which was granted. They also applied
for stay of the order of the Industrial Tribunal relating to
paynment of wages plus, Rs. 25 per nonth per head inlieu of
f ood. Stay was granted by this Court on June 5, 1956, on
condition that the enployers would pay to the enployees a
sum equal to half of the ampunt adjudged payable by the
orders dated Decenber 5, 1955, in respect of the arrears

accrued due till then and continue to pay in the sane
proportion in future until determnation of the dispute
between the parties. It appears that after this order of

June 5, 1956, even those worknen who had not been re-
enpl oyed after the order of December 5, 1955, were taken
back in service on July 15, 1956, by the three hotels.
Thus, 2 workmen in the case of Swiss Hotel, 13 worknmen in
the case of Maiden's Hotel and 43 worknmen in the case of
| nperial Hotel were taken back in service.

The nmmin contentions on behalf of the hotels are two,
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nanely, (1) are any wages payable at all to workmen who are
suspended pendi ng perm ssion bei ng sought under s. 33 of the
Act for their dismssal ? and (2) is an industrial tribuna
conpetent to grant interimrelief without making an interim
award whi ch shoul d have been published ?

61

482

Re. (1).

The contention of the appellants under this head is t hat
suspensi on of the worknen pendi ng perm ssion under s. 33 of
the Act inposes an absolute bar to the paynent of any wages
to the suspended worknen. On the other hand, it 1is
contended on behalf of the respondents that suspension of
wor kmen i nvol vi ng non-paynent of wages is not contenplated
at all under the ordinary |law of master and servant in the
absence of an express termin the contract of enploynent to
that effect; and as in these cases there were admttedly no
standing orders providing suspension w thout payment of
wages, . it was not open to the appellants to withhold wages
as the ‘orders of suspension nmade in these cases nerely
amounted to this that the enployers were not prepared to
take work from the workmen.” Even so, the right of the
wor kimen to recei ve wages remained and the enpl oyer was bound
to pay the wages during the period of so-called suspension
The Industrial Tribunal as well as the Appellate Tribuna
took the view that in the absence of an express termin the
contract of enployment, wages could not be wthheld, even
though the enpl oyer 'm ght suspend the workman in the sense
that he was not prepared to takeany work from them

The first question thereforethat falls for consideration
is the extent of the power of the enployer to suspend an
enpl oyee under the ordinary |aw of master and servant. It
is now well settled that the power to suspend, in the sense
of aright to forbid a servant towrk, is not an inplied
termin an ordinary contract between master and servant, and
that such a power can only be the creature either of a
statute governing the contract, or of an express termin the
contract itself. Odinarily, therefore, the absence of such
power either as an express termin the contract or in the
rules framed under sone statute would nean that the nmaster
woul d have no power to suspend a workman and even if he.
does so in the sense that he forbid, %the enployee to work,

he wll have to pay wages during the so-called period of
suspensi on. Where, however, there is power to suspend
either in the contract of enploynment or in

483

the statute or the rules franed thereunder, the ~suspension
has the effect of tenporarily suspending the relation of
master and servant with the consequence that the servant is
not bound to render service and the master is not bound to
pay. These principles of the ordinary law of nmaster and
servant are well settled and have not been disputed before
us by either party. Reference in this connection nmay be
made to Hanley v. Pease and Partners, Limted(1l), Wallwork
v. Fielding (2), Secretary of State for India in Council  v.
Surendra Nath Goswami (3) and Bura Ram v. Divisiona
Superintendent, N. W Railway (4).

The next question that falls for consideration is whether
these principles also apply to a case where the master has
decided to dismiss a servant, but cannot do so at once as he
has to obtain the perm ssion necessary under s. 33 of the

Act and therefore suspends the worknman till he gets such
perm ssion. This brings us to the sphere of industrial |aw
Odinarily, if s. 33 of the Act did not’ intervene, the

master would be entitled to exercise his power of dism ssing




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

the servant in accordance with the | aw of master and servant
and paynent of wages would i nmedi ately cease as the contract
woul d cone to an end. But s. 33 of the Act has introduced a
fundanental change in the |aw of master and servant so far
as cases which fall within the Act are concerned. It has
therefore to be seen whether Industrial Tribunals which are
dealing with the nmatter under the Act nust follow the
ordinary |law of master and servant as indicated above or can
imply a termin the contract in the peculiar circunstances
superveni ng under s. 33 of the Act to the effect that where
the master has concluded his enquiry and come to the
deci sion that the servant should be dism ssed and thereupon
suspends him pending perm ssion under s. 33, he has the
power to order such suspension, which would result in
temporarily suspending the relation of master and servant,
so that the servant is not bound to render service and the
master s not bound to pay wages. The power of Industria
Tri bunal in

(1) [1915] 1 K. B. 698. (3) | L.R [1939] 1 Cal. 46.
(2) [1922] 2 K. B. 66. (4) I.L.R VIl (1954) Punj.
415.
484

matters of this kind arising out of industrial disputes was
consi dered by the Federal Court in Western India 'Autonobile
Association v. The Industrial Tribunal, Bonbay(l) and the
foll owi ng observations of Mahajan, J. (as he then was) at p.
345 are apposite:
" Adjudi cation does not, in our opinion, mean
adj udication according to the strict Iaw of
mast er and servant. The award of the tribuna
may contain provisions for settlenment of a
di spute which no Court could order if it was
bound by ordinary |aw, but the tribunal is not
fettered in any way by these limtations. In
Vol ume 1 of 'Labour Disputes and Collective
Bargai ning’ by Ludwi g Teller, it is said at p.
536 that industrial arbitration may involve
the extension of an existing agreenent or the
making O a new one, or in general the
creation of new obligation or nmodification of
ol d ones, while conmer ci al , arbitration
generally concerns itself with interpretation
of existing obligations and disputes relating
to existing agreenments. |n our opinion, it is
a true statement about the functions of an
i ndustrial tribunal in |abour disputes.”
This Court in Rohtas Industries Ltd. v. Brijnandan Pandey (2
) al so recogni sed the correctness of the dictumlaid down in
t he above Federal Court decision and observed that there was
a distinction between comrercial and industrial arbitration
and after referring to the sane passage in " Labour D sputes
and Collective Bargaining " by Ludwig Teller (Vol. 1, p.
536), proceeded to lay down as follows at p. 810:-
" A Court of |aw proceeds on the footing that
no power exists in the courts to nake
contracts for people; and the parties nust
make their own contracts. The Courts reach
their [imt of power when they enf orce
contracts which the parties have made. An
Industrial Tribunal is not so fettered and may
create new obligations or nodify contracts in
the interests of industrial peace, to protect
legitimate trade wunion activities and to
prevent unfair practice or victimsation."
(1) [1949] F.C.R 321. (2) [1956] S.C. R 800.
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It is clear therefore that Industrial Tribunals have the
power to go beyond the ordinary |aw of nmaster and servant,
if circunstances justify it. |In these cases the decision of
the Labour Appellate Tribunal has proceeded strictly on the
basis of the ordinary |aw of naster and servant w thout
regard to the, fundanental change introduced in that |law by
the enactment of s. 33 of the Act. Al the cases to which
we have been referred with respect to the ordinary I|aw of
master and servant had no occasion to consider the inpact of
s. 33 of the Act on that law as to the power of the master
to suspend. We have, therefore, to see whether it would be
reasonable for an Industrial Tribunal where it is dealing
with a case to which s. 33 of the Act applies, to inply a
termin the contract giving power to the master to suspend a
servant when the master has conme to the conclusion after
necessary enquiry that the servant has commtted m sconduct
and ought to be dism'ssed, but cannot do so because of s.
33. It is urged onbehalf of the respondents that there is
not hing ‘in'the language of s. 33 to warrant the concl usion
that when an enpl oyer hasto apply under it for pernission
he can suspend the worknen 'concerned. This argument,
however, begs the question because if there were any such
provision in s. 33, it would be an express provision in the
statute authorising such suspension and no further question
of an inplied termwould arise. Wat we have to see is
whether in the absence of an express provision to that
effect in s. 33, it will be reasonable for ‘an Industria
Tri bunal in these extraordi nary circunstances arising out of
the effect of s. 33 toinply a termin the contract giving
power to the enpl oyer to suspend the contract of enploynent,
thus relieving hinmself of the obligation to pay wages and
relieving the servant of the corresponding obligation to
render service. We are of opinion. that in the peculiar
ci rcunst ances whi ch have ari sen on account of the enactnent
of s. 33, it is but just and fair that Industrial Tribunals
should inply such a termin the contract of enploynent.

This Court had occasion to consider this matter  in  four
cases, though the point was not specifically argued
486

in the manner in which it has been argued before us now
But a consideration of these cases will show that, though
the point was not specifically argued, the view of this
Court has consistently been that in such cases a term should
be inplied giving power to the naster ~to suspend the
contract of enployment after he has come to the conclusion
on a proper enquiry that the servant should be dism ssed and
has to apply to the tribunal for perm ssion under s. 33.

In Lakshm Devi Sugar MIls Ltd. v. Pt. Ram Sarup / (1),
there was a provision in the standing orders for suspension
for four days without pay. |In actual fact, however, the
enpl oyer in that case after having cone to the conclusion
that the enployees should be dismssed suspended them
wi t hout pay pending perm ssion of the tribunal and it —was
hel d that such suspensi on was not puni shnent, even though it
exceeded four days. This was the mmin point which was under
consi deration in that case; but it was further observed that
such a suspension was only an interimnmeasure and woul d | ast
till the application for perm ssion to punish the workman
was made and the tribunal had passed orders thereon. |If the
perm ssion was accorded the worknman woul d not be paid during
the period of suspension: but if the perm ssion was refused,
he woul d have to be paid for the whol e peri od.

In The Managenent of Ranipur Colliery v. Bhuban Singh (2),
it was pointed out that but for this ban the enployer would
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have been entitled to dismiss the enpl oyee inmedi ately after
the conpletion of his enquiry on coming to the conclusion
that the enployee was guilty of nisconduct. The contract of
service would thus be brought to an end by an immediate
di smssal after the conclusion of the enquiry and the
enpl oyee would not be entitled to any further wager,. But
s. 33 steps in and stops the enployer from dismssing the
enpl oyee imediately on the conclusion of his enquiry and
conpels him to seek perm ssion of the Tribunal. It was,
therefore, reasonable that the enployer having done all that
he could do to bring the contract of service to an end
shoul d not be

(1) [1956] S.C.R 916. (2) C A 768/57, decided on Apri
20, 1959.

487

expected to continue paying the enpl oyee thereafter. It was
pointed out that - in such a case the enployer, would be
justified in suspending the enployee without’ pay as the
time taken by the tribunal to accord perm ssion under s. 33
of the Act was beyond the control of the enpl oyer. Lastly,
it was pointed out that thi's would not cause any hardship to
the enployee; for if the tribunal granted perm ssion, the
enpl oyee would not ~-get anything from the date of his
suspension with out ‘pay, while if the perm ssion was refused
he would be entitled to his back wages from such date.
Lakshm Devi Sugar M/Ils Ltd. (1) was referred to and it was
explained that the principle laid down-in that case would
only apply where s.. 33 woul d be applicable.

In Messrs. Sasa Musa Sugar’ Works (P) Ltd. v. Shobrati Khan
(2), the view taken in the two earlier cases was reiterated
with the rider that in case the enployer did not  hold an
enquiry and suspend t he worknman pendi ng perm ssion, he would
have to go on paying the wages till the proceedi ngs under s.
33 were concluded and the tribunal granted permission to
di sm ss the workman.

In Phul bari Tea Estate. v. Its Workmen (3), the rider laid
down in the case Messrs. Sasa Musa Sugar Works (P) /'Ltd. (2)
was further extended to a case of an adjudication under s.
15 of the Act and it was pointed out that if there was any
defect in the enquiry by the enployer he could make good
that defect by producing necessary evidence before the
tribunal; but in that case he will have to pay the wages up
to the date of the award of the tribunal, even if the award
went in his favour.

It is urged on behalf of the respondents that there were
at any rate sone Standing Orders, particularly in- Lakshm
Devi Sugar MIlls Ltd. (1) and The Managerment of Ranipur
Colliery (4) giving power to suspend for some period of time
and therefore further suspension mght be justified on the

basis of those Standing Orders. |In the case of  Messrs.
Sasa Musa Sugar

(1) [1956] S.C.R 916. (3) [1960] 1 S.C. R 32.

(2) C.As. 746 & 747/57, (4) C. A 768/57

deci ded on April 29, 1959, deci ded on April 20, 1959,

488

Wrks (P) Ltd. (1), however, there were no Standing Oders
till then in force. The ratio of the decision in these
cases was, however, not based on the presence or absence of
the Standing Orders; for there is very little difference in
principl e between the cases where Standing Orders provided a
few days suspension wthout pay and the suspension was
continued for a nuch |longer period and where there were no
St andi ng Orders providi ng suspension without pay. W are of
opi nion that though these cases did not expressly proceed on
the basis of an inplied termin the contract of enploynent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 11

to suspend the enployee an thus suspend the relation of
master and servant tenporarily, that must be the inplicit
basis on which these decisions were given. But for such a
term being inplied, it would not be possible at all to Ilay
down, as was laid down in these cases, that iif a proper
enquiry bad been held and the enployer had decided to
dismss the workman and apply for permssion and in
consequence had suspended the worknan- there would be no
obligation on himto pay wages fromthe date of suspension
if permssion was accorded to himunder s. 33. W are,
therefore, of opinion that the ordinary |law of master and
servant as to suspension can be and should be held to have
been nodified in view of the fundanental change i ntroduced
by s. 33 in that law and a term should be inmplied by
Industrial Tribunals in the contract of enployment that if
the master has held a proper enquiry and come to the
conclusion that the servant should be dismissed and in
consequence suspends - hi mpending the perm ssion required
under s. 33 he has the power to order such suspension, thus
suspending ~the contract of enploynent tenporarily, so that
there is no obligation on himto pay wages and no obligation

on the servant to work: In-dealing with this point the
basi ¢ and deci sive consi deration introduced by s. 33 nust be
borne in mnd. The undi sputed comon law right of the

master to dismss his servant for proper  cause has been
subjected by s. 33 to a ban; and that in fairness must nean
that, pending the renmoval of the said statutory ban, the
mast er can
(1) C.As. 746 & 747/57, decided on April 29, 1959.
489
after holding a proper enquiry tenporarily termnate the
relationship of naster and servant by suspending his
enpl oyee pending proceedings under s. 33. It follows
therefore that if the tribunal ~grants pernission, the
suspended contract would cone to an end and there will be no
further obligation to pay any wages after the date of
suspensi on. If, on the other 'hand, the permssion is
refused, the suspension would be wong and the worKman woul d
be entitled to all his wages fromthe date of suspension
This, however, does not conclude the matter so far as the
grant of interimrelief in these cases is concerned. Even
though there may be an inplied termgiving power to - the
enpl oyer to suspend a workman in the circunstances nentioned
above, it would not affect the power of the tribunal to
grant interimrelief for such a power of suspension in the
enpl oyer would not, on the principles already referred to
above, take away the power of the tribunal to grant interim
relief if such power exists under the Act. The existence of
such an inplied termcannot bar the tribunal from granting
interim relief if it has the power to do so under the Act.
This brings us to the second point, which has been canvassed
in these appeals.

Re. (2).
After a dispute is referred to the tribunal under s. 10  of
the Act, it is enjoined onit by s. 15 to bold its pro-

ceeding expeditiously and on the conclusion thereof submt
its award to the appropriate governnent. An " award is
defined in s. 2(b) of the Act as meaning " an interim or
final determination by an Industrial Tribunal of any
i ndustrial dispute or of any question relating thereto.”
Where an order referring an industrial dispute has been nade
specifying the points of dispute for adjudication, the
tribunal has to confine its adjudication to those points and
matters incidental thereto; (s. 10(4)). It is wurged on
behal f of the appellants that the tribunal in these cases
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had to confine itself to adjudicating on the points referred
and that as the question of interimrelief was not referred
toit, it could not adjudicate upon that. W are of opinion
62
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that there is no force in this argunent, in view of the
words " incidental thereto appearing in s. 10(4). There
can be no doubt that if, for exanple, question of
rei nstatement and/ or conpensation is referred to a tribuna
for adjudication, the question of granting interim relief
till the decision of the tribunal with respect to the sane
matter would be a matter incidental thereto under s. 10(4)
and need not be specifically referred in terns to the
tribunal. Thus interimrelief where it is adm ssible can be
granted as a matter incidental to the nain question referred
to the tribunal wi thout being itself referred in express
terms.

The next question is-as to how the tribunal should proceed
in the matter if it decides to grant interim relief. The
definition “of the word "award" shows that it can be either
an interimor final deternmination either of the whole of the
di spute referred to the tribunal or of any question relating

t her et o. Thus it isopen to the tribunal to give an award
about the entire dispute at the end of all proceedings.
This will be final determ nation of the industrial dispute
referred to it. It i's also open to the tribunal to nake an
award about sone of the matters referred to-it whilst sone
others still remain to be decided. ~This will be an interim
determ nation of any question relating thereto.. In either
case it wll have to be published as required by s. 17.

Such awards are however not in the nature of interim relief
for they decide the industrial dispute or ~some  question
relating thereto. Interimrelief, on the other hand, is
granted under the power conferred on the tribunal under s.
10(4) with respect to matters incidental to the points of
di spute for adjudication.

It is however urged on behal f of the appellants that even
if the tribunal has power under s. 10(4) of the Act to grant
interim relief of the nature granted in these cases it can
only do so by submitting an award under s. 15 to the

appropriate government. Reference in this connection is
made to sections 15, 17 and 17-A of the Act. It is
submtted that as soon as the tribunal nmakes a determnation
whet her interimor final, it nmust submt that determ nation

to government which has to publish it as an award under s.

17 and thereafter
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the provisions of s. 17-Awll apply. Inreply the . res-
pondents rely on a decision of the Labour Appellate Tribuna

in Allen Berry and Co. Ltd. v. Their Work. nmen(1l), where it
was held that an interimaward had not to be sent- like a
final award to the governnent for publication and that it
would take effect fromthe date of the order. W do not
think it necessary to decide for present purposes whether an
order granting interim relief of this kind is an award
within the neaning of s. 2(b) and nust therefore be
published wunder s. 17. W shall assune that the interim
order passed by the Tribunal on Decenber 5, 1955, could not
be enforced as it was in the nature of an award and should
have been subnitted to the governnent and published under s.

17 to becone enforceable under s. 17-A It is, however,
still open to us to consider whether we should pass an order
giving interim relief in viewof this alleged technica
defect in the order of the Industrial Tribunal. W have the

power to grant interimrelief in the sane manner as the
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I ndustrial Tribunal could do and our order need not be sent
to governnment for publication, for ss. 159 17 and 17-A do
not apply to the order of this Court just as they did not
apply to the decision of the Appellate Tribunal which was
governed by the Industrial Disputes (Appellate Tribunal)
Act, 1950 (No. XLVIII of 1950), (since repealed). W have
al ready nentioned that this Court passed an order on June 5,
1956, laying down conditions on which it stayed t he
operation of the order of Decenber 5, 1955, nmde by the
Industrial Tribunal. W are of opinion that order is the
right order to pass in the matter of granting interimrelief
to the workmen in these cases. Odinarily, interim relief
shoul d not be the whole relief that the worknmen would get if
they succeeded finally. In fairness to the Industria
Tribunal and the Appellate Tribunal we nust say that they
granted the entire wages plus Rs. 25 per nensem per head in
lieu of food on the viewthat no suspensi on was possible at
all in those cases and therefore the contract of service
continued and full wages nust be paid. Their orders might
have been different

(1) [1951] 1 L.L.J. 228.
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if they had held otherwise.” It seens to us just and fair in
the circunstances ‘therefore to order that the appellants
shall pay to their respective worknmen concerned half the

amount adj udged payabl e by the order dated Decenber 5, 1955,
with respect to the entire period, asthe case may be, from
Cctober 1, 1955 to Decenber 10, 1955 or July 15, 1956, by
whi ch date, as we have al ready pointed out, practically al

the workmen were taken back in- service. We, therefore
order accordingly.

Lastly, it is urged on behalf of the respondents  that as
all the workmen concerned were taken back in service they

should be paid full wages for theinterimperiod as  their
re-enpl oyment neans that the decision to dismss them and
the consequent order of suspension were waived. Thisis a
matter on which we do not propose to express any  /opinion

The proceedings are so far at the initial stage  and the
effect of re-enpolyment, in the absence of full ~ facts, on
the question of waiver cannot be deternined at this stage.
It is enough to point out that the order we have passed
above is an interimrelief and it will be liable to be
nodi fi ed one way or the other, when the Industrial Tribuna

proceeds to nake the final determi nation of the questions
referred to it in the light of the observations we have made
on the matter of suspension. The appeals are partly allowed
and the order dated December, 5, 1955, granting interim
relief is modified in the manner indicated above. In_ the
circunst ances, we order the parties to bear their own  costs
of this Court. As nore than three years have gone by in
these preliminaries since the references were nmade, we trust
that the Industrial Tribunal will now dispose of the matter
as expeditiously as possible.

Appeal s allowed in part.
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