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WANCHOO, K. N.
BHARGAVA, VI SHI SHTHA

ClI TATI ON
1967 AlR'1631 1967 SCR.(3) 199

ACT:

U. P. Zam ndar’s Debt Reduction Act (15 of 1953), ss. 2(m, 3
and--4--"Suit relating to secured debt" and "decree relating
to secured debt", meaning of.

HEADNOTE

A suit was filed by the respondents, on the basis of a
prom ssory note executed in their favour by the  appellant,
and a decree was passed agai nst the appellant. The decree
provided for paynment of the amount due in - instalnments and
contained a default clause under which~ the whole decree
could be executed. The decree also created a charge on
certain immovable properties of the appellant. As  default
was commtted by the appellant, the respondents sought
execution of the decree. The appellant thereupon applied to
the Court which passed the decree, under s. 4 of the U P.
Zam ndar’s Debt Reduction Act, 1953 to reduce the  decreta
anmount . The first Court and the Hgh Court on appeal
di sm ssed the appellant’s application

In appeal to this Court,

HELD : Section 4 of the Act did not apply in the present
case, and therefore the decretal anmpbunt could not be
reduced.

Section 3 of the Act provides for the reduction of debt at
the time of the passing the decree in "a suit .... relating
to secured debt", and s. 4 provides for reduction of the
debts after the passing of "a decree...... relating 'to a
secured debt". Whet her the debt was secured or not 'is a
matter that has to be tested, both for s. 4 as well ‘as for
s. 3, on the date the suit was filed. If on that date the
debt was secured, as per the definition of a secured debt in
s. 2(m) of the Act, by a nortgage or a charge under s. 100
of the Transfer of Property Act, the suit would be relating
to a secured debt and so woul d be the decree which m ght
| ater be passed in that suit. But if on that date, the debt
was not secured it cannot be said that the decree related to
a secured debt sinmply because the decree created a charge.
The | egislature could not have intended, that the fact that
the decree created a charge should result in converting what
was an unsecured debt into a secured debt for the purpose of
s. 4. [202 A, GG 203 E, H 204 A-B
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JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 952 and
953 of 1964.

Appeal s by special |eave fromthe judgnent and order dated
July 24, 1961 of the Allahabad Hi gh Court in Execution First
Appeal No. 440 of 1953 and Civil Revision No. 1402 of 1953.
C. B. Agarwala and K. P. CGupta, for the appellant (in both
the appeal s).

S. P. Sinha and S. Shaukat Hussain, for respondent No. 1
(in both the appeals).
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The Judgrment of the Court was delivered by

Wanchoo, J. These are two connected appeal s by special |eave

from a conmon judgment of the All ahabad H gh Court. The
facts necessary ~for _present. purposes nmay be briefly
i ndi cated. The appellant borrowed some noney on a
prom ssory note fromthe respondents’ predecessors. The

suit was filed by the respondents on the basis of the
prom ssory. note and a decree for Rs. 2,71,000/and odd was
passed against the appellant.” The decree provided for 20
instal ments payable half-yearly. The decree also provided
for one or nore instalnents for pendente lite and future
i nterest beyond /'the  twentieth instalnent. The first
i nstal nent was payable in Novermber 1938 and thereafter each
i nstal mrent was payabl e on or before July 31 and Decenber 31
each vyear. There was also a default clause providing that
in case there were three defaults in the paynent of

instal ments, the whole decree could be executed. Finally
the decree created a charge on'1 8 villages belonging to the
appel | ant . It may be added that the -charge was ' created

under s. 3 of the U P. Agriculturists” Relief Act, No. XXV

of 1934. The appellant paid the first 17 instalments in
time. He paid the eighteenth instal ment on July 31, 1948
but this was late as by then the 20th instalment had also

fallen due. As the 19th and 20th instalments as /well as
pendente |ite and future interest had not been ‘paid the
decree was put in execution by the respondents on April 26,

1951 for recovery of Rs. 49,000/- and odd by the sale of a
kot hi and an Ahata belonging to the appellant. The decree-
hol der respondent al so prayed that in case the whole anpunt
was notrealised from the sale of the above property,
zam dari property on whi ch a charge bad been created mght
be put to sale.

The appellant raised objections under s. 47 of the Code of
Cvil Procedure against the execution. He also filed an
application wunder ss. 4 and 8 of the U P. Zam ndar’'s . Debt
Reduction Act, No. XV of 1963, (hereinafter referred to as
the Act). It is unnecessary to refer to the objections in
detail, for in the present appeals we are concerned only
with one point, nanely, whether s. 4 of the Act applies to
the present case. Under that section the appellant had
applied to the court which passed the decree to reduce the
amount as provided therein. Further in his objection under
s. 47 of the Code of Civil Procedure the appellant clained
the same relief. That is howthere were two proceedings in
the first court, one under s. 4 of the Act and the other an
objection wunder s. 47 of the Code of Civil Procedure. The

first court held that s. 4 of the Act did not apply. In
consequence it held that the anpbunt for which execution had
been taken out was not liable to reduction. It therefore
di smissed both the application Linder s. 4 as well as the

objection Linder s. 47 of the Code of Civil Procedure.
There was al so a question
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O Jlimtation, but we are not concerned in the present
appeal s with that question.
This gave rise to two proceedi ngs before the H gh Court.
The appellant went in appeal against the dismssal of his
objection wunder s. 47 of the Code of Civil Procedure. He
also filed a civil revision against the dismssal of his
application wunder s. 4 of the Act. The two matters were
heard together by the Hi gh Court, which held that s. 4 did
not apply and therefore the ampbunt could not be reduced.
The Hi gh Court having refused to grant Ileave to the
appel l ant, he secured special leave fromthis Court; and
that is how the matter arises before us.
The Act was passed in 1953 to give relief to zam ndars whose
| ands had been acquired by the State under the U P.
Zami ndari Abolition and Land Reforms Act, No. 1 of 1951
Section 2 defines certain ternms out of which it is necessary
to refer to the followi ng -.
" (n) 'secured debt’ neans a debt secured by
nortgage of an estate and other imovable

property;
(i) "mortgage’ with its cognate expressions
shall have the meaning assigned to it in the

Transfer of Property Act, 1882 and includes a
charge as defined in section 100 of that Act;
(o) 'suit to which this Act applies’ neans
any 'suit or proceeding relating to a debt
whet her secured or otherwi se;
(e) "decree to which this Act applies’ means
a decree  passed either before or after the
comencenment of this Act ina suit. to which
this Act applies;
(f) "debt’ neans an advance in cash " or in
ki nd and includes any transaction whichis in
substance a debt- but does not include an
advance as aforesaid nade on or before the
first day of July 1952.......... "
Certain debts are exenpt fromthis definition but we are not
concerned with themin the present appeals.
It will be seen fromthese definitions that a decree in a
suit based on any debt is a decree to which the Act applies
and such decrees can be of two kinds, nanely, (i) those
based on a secured debt, and (ii) those based on an
unsecured debt. A secured debt is a debt secured by a
nortgage and includes a debt secured by a charge under s.
100 of the Transfer of Property Act.
202
Then comes s. 3 which provides for reduction of debt at. the
time of passing of decree Sub-section (1) thereof |ays down

that " notwithstanding anything in any |law, agreenent or
docunent, in any suit to which this Act applies relating to
a secured debt, the court shall, after the amount due has

been ascertained, but before passing a decree, proceed as
herei nafter stated."” Then foll ow provisions as to the nmanner
in which the debt, would be reduced, but we are not
concerned with the details there of Section 3 therefore
applies to a case where a decree relating to a secured debt

had not been passed before the Act came into force. |n such
a case the court passing the decree has to reduce the anount
in the manner provided in that section. It is however clear

that before the court can act under s. 3, it has to come to
the conclusion that the debt in question is a secured debt
i.e. a debt secured by a nortgage or a charge under s. 100
of the Transfer of Property Act. The nortgage or the charge
must be there on the date of the suit and the suit must be
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with respect to a secured debt. The date therefore on which
the court has to see whether the debt in the suit before it
is a secured debt or not is the date on which the suit is
filed. The High Court seems to be in error when it held
that under the definition of "secured debt" only such debts
as are secured by a nortgage cone in and not debts which are

secured by a charge. 1t seens to have overl ooked that part
of the definition of the word "nortgage" which lays down
that a nortgage will include a charge as defined in s. 100
of the Transfer of Property Act. Therefore, even though a
debt may be secured by a charge it will be a secured debt

for the purpose of s. 3 provided the charge was there before
the date of the suit. W have referred tos. 3 in some
detail because we are of opinion that the interpretation to
be put ons. 3 will have a direct bearing on the inter-
pretation of the words of s. 4 where also the material words
are the sane as in's. 3.

Section 4 provides for reduction of debts after passing of
decrees, and sub-s. (i) thereof reads thus :

"(1) Notwi't hstanding anything in the Code of G vi
Procedure, 1908, or any other lawthe court which passed a
decree to which this Act applies relating to a secured debt,
shall, on the application either of the decree-holder or
j udgrent - debt or, proceed as hereinafter stated."

Then come provisions as to the reduction of debt; but we are
not concerned with the details thereof.

The question that has been posed before us is the nmeaning of

the words "a decree...... relating toa secured debt". The
203

conparable words in S. 3 Are "a suit relating to.a secured
debt". As we have already said, so far as'S. 3 is concerned

it is the date on which the suit is filed which has to be
seen to determne whether the suit relates to a secured debt
as defined in the Act. It has been urged on behal f of the
appel l ant that S. 4 applies undoubtedly to a case where the
debt was a secured debt at the tithe the, suit was filed.
But it is further urged that in an application under s. 4,
the court nay also take into account the fact that though
the debt may not have been a secured debt on the date the
suit was filed in which the decree was passed, the decree
having created a charge the debt becones secured and the
decree relates to a secured debt, the relevant date in -such
a case being the date on which the application under s. 4
has been nmade to the court. It is said that the words  "a
decree relating to secured debt" nmeans a decree which has
secured a debt whether the debt was secured before the suit
was filed or not.

W are of opinion that this neaning cannot be given to the
words "a decree relating to a secured debt". We'  have
al ready indicated that the conparable words in S. 3 are the
same and there the words "a suit relating to a secured debt"
clearly mean a suit which is based on a debt which was
secured before the suit was filed. On the same reasoning
when s. 4 speaks of "a decree relating to a secured debt™ it
nmeans a decree passed in a suit which was based on a secured
debt as on the date of the suit. The legislature could not
have intended by using these words ins. 4 that the fact
that the decree created a charge should result in converting
what was an unsecured debt into a secured. debt for the
purpose of s. 4. It seens to us that if one were to ask in a
case of this kind whether the decree related to a secured
debt or not, the answer would clearly be that the decree
does not relate to a secured debt but to an unsecured debt
based on a promissory note. It is true that the decree
itself created a charge but that is very different from
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saying that the decree relates to a secured debt. W have
no doubt that if the legislature intended that a decree
which relates to an unsecured debt but which itself creates
a charge for any reason would al so be covered by s. 4, it
woul d have used different and appropriate words to convey
that idea. Thus to our mnd, as the words "suit relating to
a secured debt" mean a suit relating to a debt which was
secured on the date the suit was filed, a decree relating to
secured debt nust also nmean the same thing i.e. decree in
respect of a debt which was secured when the suit in which
the decree was passed was filed. The nere fact that the
decree created a charge for certain reasons, as in this
case, under the U P. Agriculturists Relief Act, is no reason
for holding that the decree relates to a secured debt. We-
ther the debt was secured or otherwise is a matter which in
our opinion has to be tested both for s. 4 as well as for s.
3 on the
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date the suit isfiled. |If on that date the debt was
secured;, the suit - would be relating to a secured debt and so
would be the decree which might |ater be passed in that
suit. But if on the date of the suit the debt was not
secured it cannot be said that the decree related to a
secured debt sinply because the decree created a charge for
sone reason or other. "W are therefore of opinion that the
Hi gh Court was right /in the viewit took that this case was
not covered by s. 4 of the Act.

The appeals therefore fail and are hereby disnmissed with
costs--one hearing fee.

V. P. S

Appeal s di sm ssed
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