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PETI TI ONER
EDWARD EZRA AND ANOTHER

Vs.

RESPONDENT:
THE STATE OF VEST BENGAL

DATE OF JUDGVENT:
30/ 11/ 1954

BENCH

ACT:

West Bengal Criminal Law  Amendnent ( Speci al Courts)
Amendnment  Act, 1952 (West Bengal Act Xl I of 1952) s. 12-
Convi ction under Crimnal Law Amendnent Ordi nance No. XX X
of 1943 'set aside by High Court-H gh Court directing the
retrial . ‘of 'the accused by a conpetent court if Governnent
chose to proceed agai nst them-Retrial under West gengal Act
X'l of 1952 Validity of.

HEADNOTE:

Section 12 of the Wst Bengal Act Xl | -of 1952 provides:

" Nothing in this Act shall apply to any proceedi ngs pendi ng
on the date of the conmencenent of the West Bengal Crimna
Law Amendnent (Special Courts) Amending Ordinance 1952 in
any court other than a Special Court".

On appeal taken by the appellants to the Hi gh Court of Cal-
cutta against their conviction by the First Special Tribuna
Cal cutta constituted wunder the Criminal Law Amendment
O di nance of 1943 the Hi gh Court set aside the conviction on
the ground, inter alia that the Special Tribunal was not
properly constituted. The High Court directed that the
accused should be retried in accordance with

law by a court of conpetent jurisdiction, it being left to
the State Government to deci de whether actually the tria
shoul d be proceeded with or not. On the 30th July 1952 the
West Bengal Act Xl of 1952 cane into force follow ng an
Ordi nance laying down simlar provisions which anmended in
certain respects the provisions of the West Bengal ~Crinmina
Law Amendments (Special Courts) Act of 1949. |n-August 1952
three Special Courts were constituted by a notification of
the Governnent of West Bengal, one of them being  described
as West Bengal Second Special Court. The case against. the
appel l ants was allotted to this second court for trial.

It was contended on behalf of the appellants that s. 12 of
the West Bengal Act XlI|I of 1952 was a bar to the “trial of
the pre sent case under the Act and that under the orders of
the H gh Court passed in the appeals it was the origina
case which was comrenced before the First Special Tribunal
Cal cutta wunder Central Odinance XXl X of 1943 which was
being retried by the Special Court constituted under West
Bengal Act of 1952. The present case was pendi ng before the
H gh Court on the 9th April 1952 which was the date of the
commencemrent of the West Bengal Ordinance preceding the Act
and to such cases the provisions of the Act had been made
expressly inapplicable by s. 12 and that the present case
was nothing but a continuation of the original case which
was tried by the First, Spe-
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cial Tribunal Calcutta under the O dinance of 1943 and
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against the decisions of which appeals were taken to the

H gh Court.

Held, (repelling the contention) that what was pending

before the H gh Court on the 9th April, 1952 were the

appeals taken by the appellants (and their co-accused)
agai nst the judgnment of the First Special Tribunal Calcutta
constituted under the Central Ordinance XXI X of 1943 and in
order to attract the operation of s. 12 it was necessary to
show that the proceedi ngs which were pending before the
Special Court under West Bengal Act XIlI of 1952, were
pending before a Court other than a Special Court on 9th
April 1952. The expression "proceedings in a court other
than a Special Court" occurring in s. 12 nmeans and refers to
proceedings relating to The trial of a case in the origina

court and not to proceedings in appeal. The object of the
legislature in enacting s. 12 was that cases pending before
an ordinary or anon-special court at the date when the
Ordi nance cane into exi stence and which were being tried in
the ordinary way should not be brought to trial or tried by
the Special court in spiteof the provisions of the new
section 4 (1) introduced by the Ordinance into the Act.
Thi s reason manifestly could have no application to
appel | ate proceedings for there could be no question of
cases pending in appeals being allotted to special courts
for trial. How the case was to proceed further, if the
appel l ate court directed a rehearing woul d depend entirely
on the order which the appollate court passed and was
conpetent in |law to pass.

Accordingly, as the Hi.gh Court did not acquit the accused or
make an order of discharge but sinply set .aside the
conviction and sentence directing the retrial of the cases
by a conpetent court, the only court which was conpetent to
try these cases would be the Special Court under Act X I of
1952 and its jurisdiction could not be ousted as the | order
of the High Court itself proceeded on the footing that no
trial could be held by the Tribunal constituted under O di-
nance XXI X of 1943.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON:  Cri m nal Appeal No. 83 of
1954,

Appeal by Special Leave granted by the Supreme Court by -its
Order dated the 14th Septenber, 1953 fromthe Judgnent and
Order dated the 5th June, 1953 of the Hgh Court of
Judicature for the State of West Bengal at Calcutta in
Crimnal Revisions Nos. 1205 and 1204 of 1952.

Ajit Kumar- Dutta, (A K Dutt and S. Ghose, with hin), for
the appel |l ants.

C. K. Daphtary, Solicitor-General of India, (P. “A Mehta,
P. G CGokhale and N. C. Chakravarty, with hinm, for the
respondent .
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1954. Novenber 30. The Judgnment of the Court was delivered
by

MUKHERJEA, J.-This appeal, which has conme before us on
special leave, is directed against a judgnment of Chunder, J.
of the Calcutta H gh Court dated the 5th of June, 1952,
rejecting the appellants application for quashing of certain
crimnal proceedings started agai nst them and pendi ng before
a special court constituted under a notification of the
Governnment of West Bengal issued under West Bengal Act Xl
of 1952. To appreciate the contentions raised on behalf of
the appellants it would be necessary to narrate a few
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antecedent facts. The two appellants along with four other
persons, one of whomas died since then, were placed on
trial before the First Special Tribunal, Calcutta, which was
one of the Tribunals constituted under the Criminal Law
Amendnment  Ordi nance XXI X of 1943 passed by the GCovernor-
CGeneral of India under section 72 of the Government of |ndia
Act, 1935, on charges of bribery as also of conspiracy under
section 120-B of the Indian Penal Code, read wth section
420 of the Code which was later on replaced by section 409.
The trial ended in conviction of all the accused, though not
on all the charges brought against themand by its judgnent
dated the 26th My, 1952, the Tribunal sentenced them to
various terns of inprisonnent and fine.

It may be convenient to refer here to two of the provisions
of Ordinance XXI X of 1943 under which the trial was held and
which are material for our present purpose. One of these
relates to the conposition of the special tribunal and
section 4(1) of the Odinance llays dowmn that "a specia

tribunal ~/constituted under this O dinance shall consist of
three nenbers". This provision was nodified by section 3 of
Ordi nance 1 of 1950 which l'ays down that so far as the First
Special Tribunal at Calcutta is concerned, for the words
"three menbers" occurring in section 4(1), the words "two
menbers" shall be substituted. The other material provision
is contained in section 5(1) of the Ordinance as it stood
after the anendnent of 1946,
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read wth sub-section (2) of the sane section. Section 5
(1) provides that "the Central Governnent may fromtine to
time, by notification in the official Gazette, allot cases
for trial to each special tribunal"-, and section 5(2) I|ays
down that "the special tribunal shall have jurisdiction to
try the cases for the time being respectively allotted to
them under sub-section (1) in respect of such of the charges
for offenses specified in the schedule as may be preferred
against the several accused". The result, therefore, is
that although a nunber of offenses are specified in the
schedule, it is not all cases of these offenses which 'are to
be tried by the special tribunal but only such of them as
the Central CGovernnment may, in its discretion, allot to the
tribunal

To proceed with the narrative of facts, there were separate
appeal s taken by all the five accused agai nst the judgnent
of the special tribunal, nentioned above, to the H gh Court
of Calcutta under the provisions of the Odinance itself.

The appeals were heard by a Division Bench consisting of
Chakravartti, C J. and Sinha, J. The |earned Judges did not
enter into the nerits of the cases but allowed the appeals
on two points of |aw which, according to them vitiated the
entire trial. It was held in the first place “that the
special tribunal, which consisted of three nmenbers to wt
M. Barucha, M. Joshi and M. Bose at the material 'tine,

legally ceased to exist on and fromthe 16th of Decenber,

1949, when M. Bose, one of the nmenbers, resigned. It is
true that the Amending Ordinance | of 1950 was passed on the
[1th of January, 1950, but as the tribunal was not
reconstituted as a fresh tribunal by neans of a fresh
notification in the gazette as required by section 3 of the
new Ordinance, the tw remaining menbers could not be
regarded as a legally constituted tribunal wthin the
neani ng of the Odinance and all the proceedings before it
after the resignation of the third menber, including the
judgrment delivered by it were void.

It was held in the second place that as section 5(1) of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

O dinance XXI X of 1943 as it stood after the amendment of
1946, read with section 5(2) autho-

1029

rises a special court to try not all cases of offences
specified in the schedule but only those which the State
CGovernment may in its discretion direct it, becane repugnant
to Article 14 of the Constitution as soon as t he
Constitution cane into force. The trial held after the 26th
of January, 1950, was therefore bad and al t hough no evi dence
was taken after that date the discrinm nations in the shape
of departures fromnormal procedure were involved even in
the stage of arguments and pronouncenent of judgnent agai nst
t he accused, and the  conviction and sent ence must
consequently be set aside.

After holding the trial to be bad by reason of the
illegalities nmentioned above, the |earned Judges proceeded
to consider what should be the final order passed in the

appeal s- Havi ng regard to the vol um nous evidence on the
record, they did not consider it proper to make an order of
acquittal. in these cases. They indeed felt distressed by

the fact that the accused had already undergone the strain
of a protracted and harassing trial for nearly four years
but held that such considerations could not weigh wth a
court so as to restrain-it fromnaking an order which the
law requires. The order passed by the Hi gh Court was that
the accused should be retried in accordance with law by a
court of conpetent jurisdiction, it being left to the State
CGovernment to decide whether actually the triial should be
proceeded with or not. This order was pronounced on the
29th of April, 1952. . On the 30th of July, 1952, the West
Bengal Act XII of 1952 came into force following an
ordi nance |laying down simlar provisions which anended in
certain respects the provisions of the West Bengal Crinmina
-Law Anendrment (Special Courts) Act of 1949. On the 22nd
August, 1952, three special courts were constituted by a
notification of the Governnent of West Bengal under / section
4(2) of this Act of 1949, one of them being described as the
West  Bengal Second Special Court; and by a notification
dated the 19th of Septenber, 1952, M. N L. Some was
appoi nted Speci al Judge to preside over this Court. ~On the
8th of Cctober, 1952, a notification was issued allotting
the case against the

1030

Appellants and their co-accused to this second court for
trial and on the 12th of Novenber, 1952, a fresh petition of
conplaint was filed by one Kalidas Burnman, |nspector of
Police, Delhi Special Establishnment, against the accused
under section 120-B, read with section 409 and sections. 409
and 109 of the Indian Penal Code. On the 21st of Novenber
foll owing, summonses were issued in pursuance of t he
conplaint and wthin 6 days fromthat date all “the five
accused nmoved the H gh Court of Calcutta and -rules were
issued in their favour calling upon the State Governnent to
show cause why the process issued on the basis of the
petition of conplaint filed by Kalidas Burman shoul d not  be
guashed. Al these rules cane up for hearing before
Chunder, J. sitting singly and the rules were discharged on
the 5th of June, 1953. The appellants, who were the
petitioners in Revision Cases Nos. 1204 and 1205 of 1952,
prayed for |eave to appeal to this court against this order
of the single Judge which was rejected. They subsequently
obtained special |eave fromthis court, on the strength of
whi ch the case has cone before us.

The substantial point raised by M. Dutt, who appeared in
support of the appeal, is, that section 12 of the West
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Bengal Act Xl I of 1952 operates as a bar to the trial of
this case under the Act. It is argued that under orders of
the H gh Court passed in the appeals, it is the origina
case, which was comrenced before the First Special Tribunal
Cal cutta, under the Central O dinance XXI X of 1943 which is
being retried by the special court constituted under the
West Bengal Act Xl | of 1952. This case, it is pointed out,
was pending before the H gh Court on the 9th April, 1952,
which was the date of the comencenent of the West Benga
Ordi nance preceding the Act and to such cases the provisions
of the Act have been expressly made inapplicable by section
12.
It is to be noted that the Wst Bengal Crinmnal Law
Amendnent (Special Courts) Act, (Act XXI of 1939) was
amended by the West Bengal Ordinance VII1 of 1952 which cane
into force on the 9th of April, 1952, and this O dinance was
subsequently repl aced by
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West  Bengal Act XlI of 1952, Section -12 of the Act
provi des ‘as fol | ows:
"Not hi ng in this Act shall “apply to any proceedings pending
on the date of the commencenent of the West Bengal Crimna
Law Amendnent (Special Courts) Amending Ordinance 1952 in
any court other than a special court".
M. Dutt contends that the present case is nothing but a
continuation of the original case which was tried by the
First Special Tribunal of Calcutta -under the Centra
Government  Ordi nance XXI X of 1943 and agai nst 'the decision
of which Tribunal appeals were taken to the High Court. The
appeal s were pendi ng before the H gh Court ~when. O dinance
VIl of 1952 was passed and consequently section 12 of Act,
X'l of 1952 woul d exclude the application of the provisions
of the Act to the present case.
For a proper determination of the question it would be
necessary first of all to examine the precise scope and
object of section 12 of the West Bengal Act Xl I of 1952.
This, as said above, has only anended certain provisions of
the wearlier Act XXI of 1949. Act XXl of.1949 provides for
the establishnent of special courts presided over by specia
Judges and they are to follow a particular procedure in the
trial of cases -assigned to themwhich differs in certain
respects from the procedure laid down in the Code of
Crimnal Procedure and to that extent is prejudicial to the
accused. Section 4(1) of Act XXI of 1949, as it stood
bef ore the amendnment of 1952, provided that-"the  Provincia
Government may fromtime to time by notification~in the
of ficial gazette allot cases for trial to a special Judge";
and subsection(2) of the section |aid down that "the specia
Judge shall have jurisdiction to try cases for. the 'tine
being allotted to himunder sub-section (1) in respect of
such of the charges for the offences specified in the
schedule as may be preferred against the several accused,
and any such case which is at the commencenent of this Act
or at the tine of such allotnent pending before any court or
any other special Judge shall be deened to be transferred to

the special Judge to whomit is allotted". The result of
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the conbi ned operation of the two sub-sections therefore was
that all the cases of offences specified in the schedule

were not to be tried by a special court but those only could
be tried, which the Provincial CGovernment in its discretion
mght allot toit. Further there was nothing to prevent the
Provinci al Government fromallotting a case already pending
before an ordinary court to a special court constituted
under this Act. A provision which allows the Governnent an
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unfettered discretion to choose fromanbngst the cases of
of fences, specified in the schedule to the Act, which of
them it would allot to the special tribunal for trial
according to the special procedure, the rest being left to
be tried in the ordinary way, becane, after the coming into
force of the Constitution, open to the charge of being
obnoxi ous to the equal protection clause enbodied in Article
14 of the Constitution.

This defect was renoved and the chance of discrimnation
elimnated by the Anending O dinance VII1 of 1952, which was
afterwards enacted into Act XIl of 1952. Section 4 of the
Ordi nance repl aced section 4 of the Act and sub-section (1)
of this section laid down that "notw thstanding anything
contained in the Code of Criminal Procedure, 1898 or in any
other law, the offences specified in the schedule shall be
triable by special courts only". There was no provision in
this new section of the O dinance, corresponding to section
4(2) of the Act under which cases of offences specified in
the schedule pending before ordinary courts could be
transferred to special courts. This in sense was anonal ous
and as the position created by section 4(1) of the O dinance
was t hat of fences specified in t he schedul e wer e
conpul sorily triable by special courts, a difficulty could
legitimately arise  with regard to cases pending before
ordinary courts and the question could be raised whether the

ordinary courts would have jurisdiction at all to proceed
with trial of these cases after the enactnment of section
4(1) of the Odinance. It seens clear that in order to

obviate this difficulty section 12 was introduced in Act Xl
of 1950, which replaced O di nance
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VIIl of 1952, and the section expressly provides ‘that the
Act woul d not apply to proceedi ngs pendi ng before any. court
other than a special court on the date that Ordinance VIII
of 1952 cane into force. Al  these pending cases,
therefore, could not be allotted to or tried by a  specia
court under the Act. The question, for our consideration is
whet her the prohibition created by section 12 is “attracted
to the facts of the present case.
Now what was pendi ng before the Hi gh Court on-the 9th April
1952, were the appeals taken by the appellants and their co-
accused agai nst the judgnment of the First Special Tribunal
Cal cutta, constituted under the Central Ordinance XXIX of
1943. W nmay agree with the | earned counsel for the appel-
lants that the High Court not being a special ~court, the
provi sions of section 12 of the Act could not apply to these
proceedi ngs, but this by itself would be of no assistance to
the appellants-. To attract the operation of section 12, it
is necessary to show that the proceedings which are now
before the Special Court under West Bengal Act XI| of 1952
were pending before a court other than a special “court on
the 9th April, 1952. In our opinion the expression
"proceedings in a court other than a special court"
occurring in section 12 means and refers to proceedings
relating to trial of a case in the original court and not to
proceedings in appeal. |If we |look to the provisions of Act
Xl of 1952, we would find that all of them relate to
matters concerning constitution, jurisdiction, and powers of
the special courts and the special rules of procedure which
they are to apply in the trial of cases, and not one of them
has any reference to an appeal. The object of t he
| egislature in enacting section 12, as stated above, was
that cases pending before an ordinary or a non-special court
at the date when the Ordi nance cane into existence and which
were being tried in the ordinary way, should not be brought
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on to or tried by the special courts in spite of the provi-
sion of the new section 4(1) introduced by the O dinance
into the Act. This reason nanifestly could have no
application to appell ate proceedi ngs, for there
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could be no question of cases pending in appeals being
allotted to special courts for trial. Howthe case is to
proceed further if the appellate court directs a rehearing
woul d depend entirely on the order which the appellate court
passes and is conpetent in lawto pass. |If the appeal court
directs retrial by an ordinary court, as the court conpetent
to try the case or that is the inplication of the order, the
jurisdiction of the special court would be barred not by
reason of section 12 of the Special Act but by reason of the
order made by the appeal court. |n our opinion the pendency
of the appeals before the Hgh Court on the relevant date
could not attract the operation of section 12, but as the
appeal s were taken to the H gh Court fromthe decision of a
court other than a special court as contenplated by Act Xl
of 1952, whether the retrial directed by the H gh Court
could be held by a court under Act XIl of 1952, would depend
on the nature and effect of the order which the H gh Court
has made

The Hi gh Court did not acquit the accused, nor nake any
order of discharge in their favour. They set aside the
conviction and sentence and directed the retrial of the
accused by a conpetent court in accordance with lawif the
CGovernment chose to proceed agai nst them W agree with M.
Dutt that ordinarily an order of retrial means a further
trial by the same Tribunal which-took cogni zance of the case
and before which the case nust be deened to be pending unti
it is finally disposed of in one way or other recognized by
I aw. In this case the accused were neither acquitted, nor
di scharged, but the Hi gh Court set asidethe proceedi ngs of
the special court on the groundthat the trial held by it
becamre void on and fromthe 26th January, 1950, as  section
5(1) of the Ordinance under which the allotnment of the case
was nmade and the Tribunal acquired jurisdictionto try it
becarme void and i noperative as soon as the Constitution cane
into force, by reason of its being in conflict-with Article
14 of -the Constitution. The Special Tribunal, therefore,
from which the appeals cane to the Hi gh Court nust be held
according to the decision of
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the Hgh Court itself to have |ost seisin of these “cases
after the 26th January, 1950, and they had no jurisdiction
to proceed with the trial. As the H gh Court directed these
cases to be tried by a conpetent court, they could not
possibly be sent back for trial to the Special Tribuna
assumng that any such Tribunal existed or could be
constituted by the Central Government. The only court which
was conpetent to try these cases would be the special | court
under Act Xl of 1952 and its jurisdiction could not be
ousted as the order of the High Court itself proceeded on
the footing that no trial could be held by the Tribunal con-
stituted under Ordinance XXI X of 1943. The jurisdiction of
the special court not being ousted by section 12 of the Act
or by the order of the H gh Court, we are unable to hold
that the proceedings before it should be quashed.

The result is that the appeal is dismssed.




