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ACT:

Mot or Vehicles /Act, 1959, sections 68C and 68D, scope
of - obj ections involving conparison of the pre-existing road
transport services wth those prepared in ‘a schene are
relatable to the ‘ingredients of  section 68C and are,
therefore adm ssible under section 68D of the Act.

Uttar Pradesh State Transport Services (Devel opnent)
Rul es, 1958, rules 5(v) and 7(2)(iv), scope of-Sunmoni ng of
wi t nesses and production of witnesses, explained.

HEADNOTE:

Di sm ssing the appeal by special |eave, the Court
N

HELD: (1) A bare reading of sections 68A to contained
in Chapter [V-A which was added to the Act by Central Act
100 of 1956, nmakes it clear that they provide for
nationalisation of road transport services. However, such
nationalisation, in view of the provisions of section 68C,
is not nationalisation for nationalisation's sake but
nationalisation with a view to the achievement of certain
specified objects. Unless a scheme conforms to the two
conditions referred to in section 68C, nanely, (a) the
S.T.U is conpetent to prepare and publish a schenme under
section 68C only after it has formed the opinion that it is
necessary in the public interest that road “transport
services covered by the scheme should be run and operated by
itself, whether to the exclusion, conplete or partial, of
ot her persons or otherwise; and (b) the necessity for the
road transport services to be run and operated by the S. T.U
nmust flow, in its opinion, fromthe purpose of providing ar
efficient, adequate, economical and properly coordinated
road transport service, it wll fall outside the anmbit of
section 68C. [1012A, 1013H, 1014A-(C

Section 68D gives the right to certain persons,
associations and authorities to file objections to a schene
publ i shed under section 68C within the specified period of
thirty days of its publication and also lays down the
procedure for the hearing and di sposal of such objections by
the State Government. The procedure provided in section 68D
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is designed to - (a) enable parties affected by the schene
to point out flaws therein; (b) enable the State Governnent
to find out which flaws, if any, the schene suffers from
and (c) enable the State Government either to remedy the
flaws by a suitable nodification of the scheme or to rescind
the schene altogether. Under section 68(2), every objector
or his representatives and the representatives of the S.T.U
have to be given an opportunity of being heard in the matter
and it is only thereafter that the State Government has to
exercise its power to approve or nodify the schene, which
power includes the power not to approve the schene at al
and to drop it inits entirety. [1014D F]

Mali k Ramv. State of Rajasthan, [1962] 1 S.C R 978 at
981, foll owed.

1006

Section 68D does not specify the type of objections
envisaged by it but then their purpose being to point out
flaws in ‘the scheme they nust be confined to the matters
covered by section 68C. If the opinion formng the basis of
the schene does not suffer fromerrors such as may render it
abnoxi ous-to the dictates  of section 68C and on the other
hand, conforns to the conditions laid down in that section
the schene would be unobjectionable. hjections may thus be
made to show (a) /that it 1is not necessary in the public
interest for the concerned road transport services to be
operated by the S.T.U.; (b) that it is not necessary in the
public interest that such services be taken over by the
S T.U to the conplete exclusion (if such exclusion is
envi saged by the schene) of other  persons and that their
partial exclusion woul d suffice; (c) that it is not
necessary in the public interest that such services shall be
taken over by the S. T.U even to the partial exclusion of
others; (d) that the schenme is not calculated to provide an
efficient road transport service; (e) that the scheme woul d
not provi de an adequate road transport service; (f) that the
road transport service envisaged by the scheme woul d not be
economcal; or (g) that the road transport service provided
for by the scheme would suffer from lack of proper
coordi nation. [1014H, 1015A- E]

oj ections falling outside these seven categories would
not be adm ssible inasnmuch as they would not have anyt hing
to do with any of the conditions which a schene nust satisfy
in order to be covered by section 68C [1015E-F]

2. In order to find out if the schene fulfils the
requi renents of section 68C a conparison of the attributes
of the two services, such as quality, capacity, financia
i mplications and coordination would certainly fall wthin
the scope of the inquiry to be conducted by the State
Government, although a conparison would not be pernissible
for the sole purpose of finding out whether the private
operators should be given a preference over the State
Transport Undertaking. |If such a conparison as held to be
permssible is ruled out, the result would be to shut out
fromthe enquiry held by the State Governnent under section
68D nmost of the nmaterial relevant for determ nation of the
validity of the schene - a result contenplated neither by
section 68D nor by the decision of this Court in [1967] 3
S.C.R 329. [1018A-(

nj ections calculated to show that a schene does not
provide a road transport service which can be considered
efficient, adequate. econonmical o} properly coordinated
would certainly lie; and the adjectives "efficient",
"adequat e", "economical" and "properly coordinated are not
absol ute but nore or |ess comparative ternms. [1017E-F1].

Capital Milti-Purpose Co-operative Society, Bhopal and
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others v. The State of Madhya Pradesh and others, [1967] 3
S.C. R 329, expl ained.

3. (bjections of a "personal" nature nmy be of two
types. (i) those challenging the schenme on the ground that
it harms an existing operator and, (ii) those which indicate
the details of the services afforded by an existing operator
for the purpose of showing that service envisaged by the
schene woul d in conparison not be efficient, adequate, etc.
oj ections of the second type would be adnissible, while
those of the first type, would be wholly irrelevant to the
determ nation of the validity of the scheme in view of the
postul ates of section 68C and would, therefore, be
i nadm ssi ble. [1018E-G

Gul lapalli Nageswara Rao and others v. Andhra Pradesh
State Road Transport Corporation and Another, [1959] Suppl
1 S.C.R 319, distinguished.

1007

4. It s true that the State Governnent was acting in the
di scharge of its _quasi-judicial functions and it could
devise its own procedure (in the absence of express
provisions to the contrary) so that its functions could be
ef fectively discharged. ~ Further, when the statute gives the
power to the State Government to afford to the objectors a
reasonabl e opportunity of being heard and to take evidence,
oral as well as docunentary, in support of their objections,
the power to send letters of request to witnesses to appear
and gi ve evidence or to produce docunents is-inherent in the
situation and needs no statutory - sanction, although the
power to enforce their attendance or conpel themto produce
docunents is |acking on account of absence of ' confernent
thereof by a statute. [1021D- F]

Nehru Motor Transport Co-operative Society Linmted v.
The State of Rajasthan, [1964] 1 S.C. R 220, followed.

5. Sub-rule (5) of rule 5 of Utar Pradesh State
Transport Services (Devel opment) Rules, 1958 serves a
salutary purpose and, that is, that the inquiring authority
may shut out all evidence which(is sought to be brought on
the record but which is either irrelevant or ~otherwi se
i nadm ssi ble. [1022G H, 1023A]

6. In the instant case, no right of the appellants can
be said to be infringed when their applications for
sumoni Nng W t nesses and production of —documents were
rejected by the State Government and the rejectionis not
illegal. [1022E-F]

Capital Muilti-Purpose Co-operative Society, Bhopal and
O hers v. The State of Madhya Pradesh and Qthers, [1967] 3
S.C. R 329; applied.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 1755 of
1980.

Appeal by Special Leave fromthe Judgnent and order
dated 8-8-1980 of the Allahabad High Court in Cvil Msc.
Wit Petition No. 4376/69.

S.N. Kackar, R B. Mehrotra and Pranod Swarup for the
Appel | ant s.

O P. Rana and Ms. Shobha Dikshit for Respondent No.
1

Yogeshwar Prasad, Ms. Rani Chhabra, P.K. Pillai and
R N. Trivedi for Respondent No. 2.

The Judgnent of the Court was delivered by

KOSHAL, J.-This appeal by special leave is directed
against a judgenent dated the 8th August 1980 of a Division
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Bench of the Allahabad Hi gh Court dismissing a petition
instituted by the 18 appellants under article 226 of the
Constitution of India in which the reliefs prayed for were-

(a) that the order dated the 19th July, 1969

(hereinafter referred to as the inmpugned order)
passed by the Deputy Secretary (Judicial),
Governnent of Uttar Pradesh,

1008
rejecting all the objections filed by t he
appel lants to a scheme (hereinafter called the
i mpugned schene) published on the 21st January
1961 in the Government Gazette of Uttar Pradesh
under section 68C of the Mtor Vehicles Act 1939
(for brevity, the Act) be set aside as illegal
and

(b) that the notification published in the said

Gazette dated the 7th Novenber, 1970 and approvi ng
the inpugned schenme  (for short, the 1970
notification) be quashed.

2. The notification dated the 21st January 1961
declared that ~the State Government was of the opinion that
"for the purpose of providing an efficient, adequate,
econom cal and properly coordinated road transport service,
it is necessary in  the public interest that road transport
services on the routes nentioned at item No. 2 of the
annexed schenes should be run and operated by the State
transport undertaking to the conplete exclusion of other
persons” and the inpugned scheme was bei ng published on that
account under section 68C of the Act read with rule 4(1) of
the Utar Pradesh State Transport Services (Devel opnent)
Rul es, 1958 (for short, the rules). The inpugned schene
envi saged the plying of buses on the route Gorakhpur-Khajni -
Cola via Dhuriapur and Ml hanpur exclusively by the State
transport undertaking (hereinafter described as the S. T.U.)
and invited all persons whose interest was affected by it to
file objections thereto within 30 days of its publication in
the Oficial Gazette

The i mpugned schene was | ater on nodified by different
notifications and three allied routes were brought wthin
its purview.  Supplenentary objections to the schene as
amended were put forward by persons interested.

Shri S. K. Bhargava, Deputy Secretary (Judicial) to the
U P. Governnment rejected all the objections and approved the
schene through the inpugned order, in pursuance of which The
1970 notification was published in the Government Gazette.

3. On behalf of the 18 appellants (out of whom
appel lants Nos. 1 to 17 are transport operators who were
plying their buses on the routes covered by  the inmpugned
schenme while appellant No. 18 is the Mdtor operators
Associ ation, Gorakhpur) the following grounds were put
forward before the High Court in support of the  prayers
made:

(i) The inpugned schene was vitiated by mala fides

i nasmuch as it was the outcone of action taken by
Shri  Hanumant Si ngh Negi, Deput y Transport
Comm ssi oner, U P., who had
1009

threatened Shri Bajrangi Lal, Pairokar for one of
the petitioners, nanely, Shri Kashi Prasad CGupta,
that the disputed route would be nationalised in
case the latter pursued in the Suprene Court the
matter which had earlier been decided agai nst him
by the Hi gh Court.

(ii) The inpugned order did not deal at all wth

objections of a personal nature which had been
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filed by the appellants and which, inter alia,
i ndicated that the scheme would operate to the
great disadvantage of the appellants all of whom
were plying buses on the disputed route and had
i nvest ed huge sums of noney for that purpose.

(iii) The inpugned order did not record specific
findings on any of the objections of a "persona
nature" and was liable to be quashed for that
reason al one.

(iv) It was incunbent on the author of the inpugned
order to conpare the services rendered by the
appel l ants with those to be rendered by the S.T.U
That not having been done, the inpugned order and
the 1970 notification were both vitiated.

4. The High Court went at length into the question of
mala fides and rejected the contention of the appellants in
that behalf mainly on the ground that it was not Shr
Hanumant Singh Negi who had initiated the nationalisation of
the disputed route but that it was the State Governnent
under whose deci sion the inpugned scheme was fornul at ed.

In support of ground (ii) reliance on behalf of the
appel l ants was placed before the H gh Court mainly on
@l lapalli Nageswara ~Rao and OQthers v. Andhra Pradesh State
Road Transport Corporation and Anot her, which was deci ded by
a Bench of five Judges of this Court. The crucial question
before the Court in / that case was whether the authority
deciding the objections under section 680 of the Act was
bound to act judicially. Subba Rao, J: (as he then was), who
answered the question in the affirmative on behalf of the
maj ority consisting of hinself, Das, C J., and Bhagwati, .,
dealt at Ilength with the provisions of sections 68C and 68D
of the act and while concluding that the matter partook the
character of a dispute between two parties, observed:

"The citizen may object to the scheme on public grounds

or on personal grounds. He may oppose the schene on the

ground that it is not in the interest of the public or
on the ground that the route which he is exploiting
shoul d be excl uded from

1010

the schene for various reasons. There is, therefore, a

proposal and an opposition and the third party, the

State Governnent is to decide that I'is and prima facie

it must do so judicially. The position is put beyond

any doubt by the provisions in the Act and the Rul es
whi ch expressly require that the State Government mnust

deci de the di spute according to the pr ocedur e

prescribed by the Act and the Rul es framed thereunder

viz., after considering the objections and after
hearing both the parties. It therefore appears to us

that this is an obvious case where the Act inposes a

duty on the Stale Governnent to decide the act

judicially in approving or nodi fying the  'schene
proposed by the transport wundertaking.. The ' scheme
propounded may exclude persons froma route or routes
and the affected party is given a renedy to apply to
the CGovernnment and the Governnent is enjoined to decide
the di spute between the contesting parties. The statute
clearly, therefore, inposes a duty upon the Governnent
to act judicially. Even if the grounds of attack
agai nst the schene are confined only to the purposes
nmentioned in s. 68Cwe cannot agree with this
contention-the position wll not be different, for,
even in that case there is a dispute between the State
transport undert aki ng and the person excluded in
respect of the scheme, though the objections are




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 15

limted to the purposes of the schene. In either view

the said two provisions, sections 68C and 68D, conply

with the three criteria of a judicial act |aid down by
this Court."

(enphasi s suppli ed)

Enphasis before The High Court was |aid on the under-
lined portions of the above observations. On the other hand,
attention of the Court was invited to Capital Muilti-Purpose
Co-operative Society Bhopal and Qthers v. The State of MP.

& OGthers. on behalf of the State for the proposition that
the objections to the inmpugned schene had to be related to
the four purposes indicated in section 68C of the Act. After
giving consideration to the matter the H gh Court held:

"There can be no quarrel with the proposition that an

objection of a personal nature can be filed but it

shoul d be for the purposes of showing that the four
pur poses indicated “in section 68C cannot be achieved.

In other words -objections of the nature that the

petitioners will suffer hardship and there wll be
financial loss to the petitioner or t hat t he
petitioners have

1011

i nvested | arge anmount cannot per se be sufficient to
nullify a scheme of the nature referred to above unl ess
they have a material bearing on the purposes indicated
in section 68C oof the Act. Wen a schene is franed for
national i sation of a route, whether wholly or partly,
the necessary ' consequence w |1 be that the persons who
have invested ‘their nmoney in purchasing vehicles wll
be displaced and that there will be lToss in their
earnings. If this could have been the ground for
rejecting or nodifying a schene, no schene could be
taken up. A bare perusal of section 68C indicates that
the purpose of the schenme is to provide an efficient,
adequate, economical and properly coordinated road
transport service which is necessary in public
interest, and such a schene will be liable to be
approved under the provisions of the Act. The
obj ections of personal nature —in the instant case in
our opinion fail to establish that the four purposes
whi ch are sought to be achieved by the schene will not
be achieved and for that reason the scheme should
either be rejected or nodified."

Gound (iii) was repelled by the H gh Court with a
remark that even if objections of a personal nature were
covered by section 68C the inmpugned order was not liable to
be quashed nmerely on the ground that its author did not
record specific findings thereon. Support for this view was
sought froma Full Bench decision of the sane Court reported
as Khuda Dad Khan v. State of U P. and others

The last ground of attack against the inmpugned order
and the 1970 notification also did not find favour with the
H gh Court as, according to it, in Capital Milti-Purpose Co-
operative Society Bhopal and others v. The State of MP. &
others (supra), the Suprene Court had taken the view that it
was not necessary for the concerned authority to conpare the
services rendered by the private operators with those to be
expected fromthe S. T. U

It was in these prenises that the H gh Court passed the
j udgrment under appeal

5. Qut of the grounds put forward before the Hi gh Court
on behalf of the appellants, two, nanely, those |isted at
serial Nos. (i) and (ii) above were not pressed before us by
their | earned counsel, Shri S N Kacker, who, however,
argued the point covered by ground (iv) with great force and
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al so challenged the finding recorded by the H gh Court in
relation to ground (iii). In order to determne

1012

the questions raised before us and canvassed by |[earned
counsel for the parties it is necessary to undertake an
anal ytical study of sections 68A to 68E contained in Chapter
| VA which was added to the Act by Central Act 100 of 1956.
Section 68A contains two definitions According to it-

"(a) 'road transport service' rmeans a service of
not or vehicles carrying passengers or goods or both by
road for hire or reward;

"(b) ’'State transport undertaking nmeans any
undertaking providing road transport service, where
such undertaking is carried on by, -

(i) the Central Governnent or a State Government;

(ii) any Road Transport Corporation established

under section 3 of the Road Transport
Cor por ati ons Act, 1950;

(iii) any municipality. or any corporation or
conpany owned - or controlled by the Centra
Governnment _or one or nore State Governments,
or by the Central CGovernnent and one or nore
State Governnents."

Section 68B gives over-riding effect to the provisions
of Chapter [IVA Contents of sections 68C and 68D are
reproduced bel ow.

"68C. Where any State transport undertaking is of
opi nion that for the purpose of providing an efficient,
adequate, econonical and properly coordinated road
transport service, it s necessary -in the public
interest that road transport services in general or any
particular class of such servicein relationto any
area or portion thereof should be run and operated by
the State transport undertaki ng, whether 'to the
exclusion, conplete or partial, ~of other persons or
ot herwi se, the State transport under taking may prepare
a scheme giving particulars of the nature of the
services proposed to be rendered, the area or /route
proposed to be covered and. such other ~particulars
respecting thereto as may be prescribed, and shal
cause every such scheme to be published in the Oficia
Gazette and also in such other manner as the State
Government may direct."

"68D. (1) on the publication of any schene in-the
Oficial Gazette and in not |ess than one newspaper in
regi onal language circulating in the area or route
whi ch is proposed to be covered by such scherme-

1013
(i) any person al r eady provi di ng transport
facilities by any neans along or near the
area or route proposed to be covered by the
scherne;

(ii) any associ ation representing per sons
interested in the provision of road transport
facilities recognised in this behalf by the
State CGovernment; and
ii) any local authority or police authority
within whose jurisdiction any part of the
area or route proposed to be covered by the
schene |ies,
may, wthin thirty days from the date of its
publication in the official Gazette, file objections to
it before the State Government.

"(2) The State CGovernment nay, after considering
the objections and after giving an opportunity to the

(
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objector or his representatives and the representatives

of the State transport undertaking to be heard in the

matter, if they so desire, approve or nodify the
schene.

"(3) The scheme as approved or nodified under sub-
section (2) shall then be published in the officia
Gazette by the State Governnent and the sane shal
t her eupon becone final and shall be called the approved
scheme and the area or route to which it relates shal
be called the notified area or notified route:
"Provided that no such scheme which relates to any
inter-State route shall be deemed to be an approved
schenme unless it has been published in the officia
Gazette with the previous approval of the Centra
Government . "

Sub-section (1) ~of section 68E gives to the S T.U
power to cancel or nodify at any time any schene published
under sub-section (3) of section 68D and provides that "the
procedure | aid downin section 68C and section 68D shall, so
far as it can be nmade applicable, be followed in every case
where the schene is proposed to be cancelled or nodified as
if the proposal were a separate scheme." Sub-section (2) of
section 68E confers on the Stale GCovernment the power to
nmodi fy a schene published under sub-section (3) of section
68D after giving the “S. T.U and any other person likely to
be affected by the /proposed nodification an opportunity of
bei ng heard in respect thereof.

6. A bare reading of the sections noted above makes it
clear that they provide for nationalisation of road
transport services. However, such nationalisation, in view
of the provisions of section 68C,

1014

is not national i sation or nati onal i sation’s sake but
nationalisation with a view to the achievement of certain
speci fied objects. A break up of the section brings out the
foll owi ng essential features.

(a) The S.T.U. is conpetent to prepare and publish a
schene under section 68C only after it has forned
the opinion that it is necessary inthe ‘public
interest that road transport services covered by
the schene should be run and operated by itself,
whet her to the exclusion, conplete or partial, of
ot her persons or otherw se.

(b) The necessity for the road transport services to
be run and operated by the S. T.U nust flow, in
its opinion, fromthe purpose of providing an
efficient, adequate, econom cal and properly
coordi nated road transport service

Unl ess a schenme conforns to these two conditions it
will fall outside the ambit of section 68C.

Section 68D gives the right to certain® persons,
associations and authorities to file objections to a schemne
publ i shed under section 68C wthin the specified period of
30 days of its publication and also |ays down the procedure
for the hearing and disposal of such objections by the State
CGovernment. An inportant feature of sub section (2) of the
section is that (every objector or his representatives and
the representatives of the S . T.U have to be given an
opportunity of being heard in the matter and it is only
thereafter that the State Governnent has to exercise its
power to approve or nodify the schene, which power includes
the power not to approve the schene at all and to drop it in
its entirety), as held in Malik Ramv State O Rajasthan
[1952] 1 S.C R 978 (981).

The procedure provided in section 68D is thus designed
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to-

(a) enable parties affected by the schene, to point
out flaws therein,

(b) enable the State Government to find out which
flaws, if any, the schenme suffers from and

(c) enable the State Governnment either to renedy the
flaws by a suitable nodification of the schene or
to rescind the schenme altogether

7. This brings us to the main point of controversy in

the case, that is, the nature of objections which parties
affected by a scheme may prefer to it. Section 68D does not
specify the type of objections

1015

envisaged by it but Then their purpose being to point out
flaws in the scheme they nust be confined to the natters
covered by section 68C. In the opinion form ng the basis of
the schene does not suffer fromerrors such as may render it
obnoxious to the dictates of section 68C and on the other
hand, conforns to the conditions laid down in that section

the schene ~woul d be unobj ecti onabl e. hjections may thus be
made to show :-

(a) that it is not necessary in the public interest
for the concerned road transport services to be
operated by the S.T.U.;

(b) that it/ is not necessary in the public interest
that such /services be taken over by the S.T.U to
the conplete exclusion (if such exclusion is
envi saged by the schene) of other persons and that
their partial exclusion would suffice;

(c) that it is not necessary in the public interest
that such ser vices shall be taken-over by the
S.T.U. even to the partial exclusion of others;

(d) that the scheme is not calculated to provide an
efficient road transport service;

(e) that the schene would not provide an adequate road
transport service;

(f) that the road transport service envisaged by the
scheme woul d not be econonical, or

(9) that the road transport  service provided for by
the scheme would suffer. from lack of" proper
coor di nati on.

njections falling outside the seven categories above

set out would not be adm ssible inasmuch as they woul d not
have anything to do wth any of the conditions which a
schene must satisfy in order to be covered by section 68C.
To this conclusion there is no challenge fromeither side,
but then it has been vehenently contended on behal f of the
appel l ants that a comnparison of the road transport services
operating on the route covered by a schene wth  those
envi saged by the schene itself may be necessary in order to
find out if the schene conforns to the provisions of section
68C and this contention is controverted by |earned counse
for the respondents on the strength of Capital Milti-Purpose
Co-operative Society Bhopal and Gthers v. The State of MP
& O hers, wherein Wanchoo, J., speaking for a Bench of this
Court which consisted of hinself, Bachawat and Ramaswanmi,
JJ., observed
1016
"W are further of opinion that there is no
guestion of consideration of conparative nerits of the

State Transport Undertaking and the private operators

in the context of Chapter IV-A As we have said al ready

Chapter IV-A was enacted for nationalisation of road

transport services in accordance wth the anendnent

made in article 19(6) of the Constitution. The
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1017

national i sed road transport under that Chapter can only
be run by the State Transport Undertaking as defined in
section 68-A(b) of the Act. In view of that fact, if
national i sation has to conme as envisaged by the
amendment of the Constitution, the only body which can
run the nationalised service is the State Transport
Undertaking, and in those circunstances we fail to see
any necessity for conparison between a State Transport
Undert aki ng on the one hand and indi vi dual operators on
t he ot her.

"Apart from this general consideration, we are
further of opinion that ordinarily no question of
conparative nerits based on past record between a State
Transport Undertaking and individual operators can
arise. Section 68-C provides the State Transport
Undert aking has to run an efficient, adequat e,
econom cal and properly ~coordinated road transport
service, and for doing that it does not take up just
one route and put one transport vehicle onit. It takes
up.a large nunber of routes and puts a | arge nunber of
transport- vehicl es on them - in order to run an
i ntegrated service whether for passengers or for goods,
or for both. Inthese circunstances it is difficult to
see how one can conpare such an undertaking wth
i ndi vidual private operators who ~are running one
transport vehicle or so on individual routes. Secondly,
it would be unusual for the State Transport Undert aking
to be running transport vehicles on individual routes
before it produces a schene for nationalisation of the
type provided for-in Chapter IV-A thoughit rmay be
conceded that this may not be quite inpossible, for
sone State transport undertaking nmight have  entered
into conpetition wth private operators and m ght have
obtained permits wunder Chapter V, (see for instance
Par bani Transport Co-operative Society Ltd. 'v. The
Regi onal Transport Authority, [1960] 3 S.CR 177).
Even so, when the State transport wundertaking takes
action under Chapter IV-A of the Act there can in our
opi nion be no question of conparison between a State
transport undertaki ng running an integrated service and
i ndi vi dual operators running one  transport vehicle or
nore on individual routes. W are therefore of opinion
t hat

the authority cannot be said to have gone wong in not
asking for past records of the Corporation in the
present case for purposes of such conparison. It is
true that section’ 68-C requires that the scheme should
be in public interest. But unless the schene is shown
not to be efficient, adequate, econom cal and properly
coordinated, it wll in our opinion generally follow
that it is in the public interest. W do not | think
therefore that t he conparative nerits of t he
Corporation as against individual operators require to
be judged under Chapter IV-Ain the public interest."

A careful study of these observations would show that they

wer e

nmeant to exclude from consideration a comnparison

between the S T.U and private operators for the purpose of
finding out which of them should be preferred on the basis
of their past performance and not to declare irrelevant a
conpari son between the service envisaged by the schene and
pre-existing services for the purpose of determ ning whether
the schene as framed provides for the operation of a service
whi ch woul d be efficient, adequate, econom cal and properly
coordinated. Normally, as pointed out by Wnchoo, J., a
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S.T.U takes up a l|arge nunber of routes and puts a |arge
nunber of vehicles on themin order to run an integrated
service while private operators cater to individual routes
and may not, therefore, be in a position to provide what is
described in section 68C as "a properly coordinated
service". That does not nean, however, that. all schenes,
howsoever franed, would in the very nature of things provide
for services which conform to the quality insisted upon by
section 68C. As stated above, objections calculated to show
that a schenme does not provide a road transport service
whi ch can be considered efficient, adequate, econom cal or
properly coordi nated would certainly lie; and the adjectives
"efficient", "adequat e", "econom cal " and "properly
coordi nated" are not absolute but nore or |ess conparative
terns. A service consisting . of only one round trip per day
may be adequate if the traffic on the concerned route is
lean. On the other hand, a hundred round trips may not be
adequate for a route  burdened with heavy traffic. If a
private operator is running 10 buses either way and is
sought to be replaced by the S.T.U under a schene which
nmakes provision only for ~five round trips per day the
proposed road transport service cannot be considered
adequate if the nunmber of round trips required to fully cope
with the trafficis more than five. " Efficiency of the
service covered by a scheme may simlarly have to be
determ ned in conparison to that which pertains to the pre-
exi sting services. Econom cs and proper coordination of the
service proposed in a schenme may again be
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matters for which ~a  conparison wth the pre-existing
services is called for. In order to find out, therefore, if
the scheme fulfils the requirenents of section 68C a
conparison of the attributes of the two services, such as
quality, capacity, financial inplications and coordination
woul d certainly fall within the scope of the inquiry to be
conducted by the State Government, although a conparison

woul d not be perm ssible for the sole purpose of finding out
whet her the private operators should be given a preference
over the S. T.U If such a conparison as we have held to be
permissible is ruled out, the result  would be to shut out
fromthe enquiry held by the State CGovernnent under section
68D nost of the material relevant for determination of the
validity of the schene-a result contenplated neither by
section 68D nor by Wanchoo, J., in the observations above
qgquoted, which, on the other hand, neke it <clear that the
proposed schene may certainly be shown (in whatever way it
is possible) not to fulfil the criteria of efficiency,
adequacy, econony and proper coordination. The conparison
ruled out by him was not between the nerits of the riva

services but between the expectations fromtheir operators
inview of their respective past records including these
relating to other areas and routes. The High Court thus
erred in arriving at the conclusion that The Capital Milti-
Pur pose case eschewed all conparison and its finding in that
behalf, in so far as it runs counter to the opinion
expressed by us above, is set aside.

8. W my in passing refer to what are called
objections of a "personal" nature. These nmay be of two
types: (1) those challenging the scheme on the ground that
it harms an existing operator and, (2) those which indicate
the details of the services afforded by an existing operator
for the purpose of showing that the service envisaged by the
scheme would in comparison not be efficient, adequate, etc.
oj ections of the second type, as we have just above
concl uded, woul d be admi ssible for the reasons stated. Those
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of the first type, however, would be wholly irrelevant to
the determination of the validity of the schene in view of
the postul ates of section 68C and would, therefore, be
i nadm ssible. This proposition may appear at first sight to
run counter to those observations of Subba Rao, J., in
Gul lappal li’s case (supra) which we have extracted above but
this is not really so. Those observations were made in the
course of consideration by this Court of the sole question
whet her the State Governnent, in deciding objections under
section 68D, acted judicially or purely in an adm nistrative
capacity. The answer to that question, according to Subba

Rao, J., depended on whether the nmatter before the State
Governnment amounted to a lis; and it
1019

was in that connection that he said that the citizen may
object to the scheme on public grounds or on persona
grounds and also that the Court did not agree wth the
contention that ~the grounds of objection against the scheme
were confined  only to those nentioned in section 68C. The
Court was not called upon to decide as to whether the schene
of sections 68C and 68D enbraced objections of a "personal"
nature or not and it was only incidentally that reference
thereto was nmade. W conclude that Cullapalli’s case (supra)
is no authority for the proposition that "personal”
objection not confined to the scope of the requirenents of
section 68C are adnmi ssible under section 68D

9. Referring to ground (iii) pressed in the Hi gh Court
on behalf of the ‘appellants, Shri~ Kacker made a serious
grouse of the fact  that the inpugned order did not so nuch
as nmentioned those objections made by the appellants which
called for a conparing of the type held by us to be
perm ssi bl e and he contended that the inpugned order was bad
on that account. In reply |earned counsel for the
respondents argued that at the hearing before the  State
CGovernment no such objections were pressed. Qur attention
has been drawn by M. Kacker to paragraphs 14, 20(a), 21,
26, 43, 49? 51, 61, 63, 64, 73(and 75 of the statenent of
objections forming annexure to ‘the petition wunder Article
226 of the Constitution before the Hi gh Court. A perusal of
those paragraphs nmakes it abundantly clear that quite a few
of the objections were such as were related to the purposes
mentioned in section 68C and called for a conparison of the
proposed service wth the existing one. That sone of these
objections were pressed before the State Government is
apparent from the witten argunents which were submitted to
Shri S. K. Bhargava who is the author of the inpugned order
and whi ch were appended to the petition under Article 226 or
the Constitution of India before the H gh Court in the form
of Annexure J. The stand of the respondents to the contrary
is thus not well founded. But then we further find that in
the i npugned order its author has devoted five paragraphs to
the objections which called for conparison of both the types
above discussed. |n paragraphs 24 to 27 the inpugned order
rightly rejects the objections which were based on a
conparison of the S.T.U with the private operators in
relation to their respective past performances, and in doing
so relies correctly on The Capital Milti-purpose case. It
proceeds then (in paragraph 28) to take note of the further
opi nion expressed in the same case fromwhich it follows
that a scheme may neverthel ess be shown not to be in public
i nterest by denonstrating
1020
that it does not provide for a service which would be
efficient, adequate, economi cal and properly coordinated,;
but then disnisses the mtter with the remark that the
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appel l ants had not been able "to show anything substanti al
which may justify this inference that the proposed schene in
respect of the routes in question would not be efficient,
adequat e, econonical and properly coordinated', a renmark
which is obviously nmeant to dispose of those objections to
the schene which called for a conparison of the service
envisaged by it with that already available. The cryptic
remark no doubt neither lists the objections disposed of by
it nor discusses the relevant evidence but the reason for
the absence of a discussion in this behalf appears to be
that no such evidence had been produced before the State
CGovernment. And if that be so, rmuch fault cannot he found
with the brevity of the contents of paragraph 28.

However, M. Kacker. nmade another grouse in this
connection, nanely, that the State CGovernment refused to
summon witnesses and to enforce the production of docunents
at the request of the appellants and that in doing so it had
acted illegally and by thus shutting out evidence had really
denied to the appellants any real opportunity of being
heard. W find that when the case was at the evidence stage
before the State Government, the appellants submitted two
applications requesting that w tnesses, one of whom nanely,
the Secretary, Legislative Assenbly, U P. was to bring the
proceedi ngs of that Assenbly, relating to the speech of the
Chief Mnister delivered on the 13th July 1967 in relation
to the budget of the Transport Departnent, be summopned
through letters of request and examined. The applications
were rejected by Shri S. K Bhargava through an order dated
the 20th March 1969, the relevant part of which runs thus: -

"It is nat necessary to issue letters of request as
prayed for. The objectors can only “examne those
wi t nesses whom they thensel ves brought. It is also not
necessary to send for any record as prayed.
No further reasons appear in the order for a rejection of
the prayer nmde for issuing letters of request but it seens
that while nmaking the order Shrii Bhargava had in /mnd the
provi sions of sub-rules (2) and (4) of rule 7 of 'the Rul es
and of the absence fromthe Act and the Rul es of ‘any express
provision conferring on the State Government the right to
i ssue process for enforcing the attendance of wi tnesses and
the production of documents. The said two sub-rules may be
repr oduced:
1021

"(2) The said officer shall fix the date, time and
place for the hearing of the objections and issue
noti ces t her eof to t he obj ect or, and t he
representatives of the State transport  undertaking,
calling upon themto appear before himin person, or
through a duly authorised agent or counsel ~and to
produce their oral and docunentary evi dence on-the date
fixed for hearing."”

"(4) Subject to the provisions of sub-rule (7) the
objector and the State transport undertaking shall
produce their evidence and w tnesses, necessary -and
relevant to the inquiry, on the first date fixed for
the hearing."

The contention raised on behalf of the respondents is that
the power the exercise of which the appellants sought by
their applications had not been conferred by the Act or the
Rul es on the State Government and that, therefore, the order
passed by Shri Bhargava was correct. W find substance in
this contention. It is true that the State Governnent was
acting in the discharge of its quasi-judicial functions and
it could devise its own procedure (in the absence of express
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provisions to the contrary) so that its functions could be
ef fectively discharged. Further, when the statute gives the
power to the State Governnment to afford to the objectors a
reasonabl e opportunity of being heard and to take evidence,
oral as well as documentary, in support of their objections
the power to send letters of request to witnesses to appear
and give evidence or to produce docunents is inherent in the
situation and needs no statutory sanction, although the
power to enforce their attendance or conpel themto produce
docunents is lacking on account of absence of confernent
thereof by a statute. This view finds support from Nehru Mot
Transport Co-operative Society Limted v. The State of
Raj asthan, in which also the argunent raised was that there
could be no effective hearing wthout a provision or
coercive process conpelling attendance of wtnesses and
producti on of docunments. It was pointed out in that case
that the Rajasthan Rules did not provide for conpelling the
attendance of wtnesses and that it was enough if the
authority took evidence of wtnesses whom the objector
produced before it. It was also renmarked that the authority
nm ght

1022

help the objector to  secure their attendance by issue of
sumonses, though in the absence of any provision in the
law, the wtnesses m ght or mght not appear in answer
t her et o.

But then the question arises whether -an order of the
State CGovernnent rejecting a prayer for issuance of summons
or letters of request would be illegal. This question was
answered in the negative by Wanchoo, J., in the Capita
Mul ti-purpose case (supra) with the foll owi ng observati ons:

"Further, reliance in this connection is placed on the

observation of this Court in Nehru Motor Transport Co-

operative Society’'s case (supra) that the authority

m ght help the objectors by issuing sumonses.  This

observation in our opinion does not nean, in the

absence of any provision in'the Act or the Rules, that
the authority was bound to summpn wi tnesses even though
the persons summmoned were not bound to obey the
summonses as there was no provision in lLaw for issue of
such summonses. The use of the words 'by issue of
summonses’ in the circunstances of that case was by
oversight, for issue of summobnses presunes that there
is authority to issue themand the person to whom they
are issued is bound to obey. But in the absence of such
power all that the authority can do is to issue letters
nerely requesting persons to appear and it-is open to
those persons to appear or not. In this situation if an
authority decides not to issue such letters it cannot
be said that there was no effective hearing."
These observations have our concurrence and we do-not find
that any right of the appellants was infringed when their
applications for sumopning wtnesses and production of
docunents were rejected

Here we may briefly advert to another aspect of the
matter to which our attention was drawn on behalf of the
respondents. Sub-rule (5) of rule 5 of the Rules states

"A person filing an objection and desiring to be heard

shall al so submit al ong with the nenorandum of

objections, a list of docunents and wtnesses wth
their nanes and addresses and a brief summary of the
nature and type of evidence which each such witness is
likely to give."
No compliance with this rule was made by the appellants when
the two applications just above considered were filed. The
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sub-rule serves a salutary purpose and, that is, that the

inquiring authority nmay shut out all evidence which is
sought to be brought on the record
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but which is either irrelevant or otherw se inadm ssible.
The two applications, therefore, suffered from a serious
flaw by reason of which alone they nmerited dismssal unless
the sunmmary insisted upon by sub-rule (5) was supplied
bef ore they were disposed of.

10. In the result the appeal must fail in spite of the
fact that we have accepted one main contention raised by M.
Kacker, nanely, that objections involving conmparison of the
pre-existing services w'th those proposed in a schene are
relatable to the ingredients of section 68C and are,
therefore, admssible under section 68D of the Act.
Accordingly it is dismssed but with no order as to costs.
S R Appeal di'sm ssed.
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