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Dr. AR Lakshnanan, J.

Leave granted.

Thi s appeal is directed against the final judgment and order dated 10.03. 2003
passed by the Allahabad H gh Court, Lucknow Bench, Lucknow in Second Appeal No.
334 of 1999 whereby the H gh Court allowed the second appeal filed by the
respondent - her ei n.

Respondent was working as S.D.1. in the Education Departnent. As per his

service book, his date of birth was 30.07.1941. — The Governor using the powers under
conditional part of Article 309 of the Constitution of India franed the follow ng
Notification. The notification dated 28.05.1974 reads thus:-

"State of U. P.

Ni yukti Vi bhag Anubhag-4
Noti ficati on

28t h May, 1974

No. 41/269 N yukti-4 Governor using the powers under conditional part of
Article 309 of the Constitution of India, frames follow ng N yamawali: -

1. Short title an comrencenent /1/ This Niyamawali wi |l be called date
of birth determ nation N yamawali, 1974 for the purpose of appointnent in
service in U P.

2. It shall be enforced at once.

12/ Exact date of birth or determ nation of Age of a Governnent servant
the date of birth or determ nation of age of a Governnment servant which has
been witten in his H gh School Certificate or equivalent to it after passing
the exam nation or where a Government servant has not passed any such

exam nation, the date of birth or age which has been witten in his service
book at the tinme of entering in Government service, inregard to his
services, for all the purposes, whether entitled for

pronoti ons/ supersession/pre-retirenent or retirenment or retrial benefits, the
date of birth or age as mentioned therein. Any application formor
application for correction in his date of birth or age will not be accepted in
any manner havi ng any circunmstances of any cost.

3. The enforcenent of this Niyamawali, a relevant service rule or any
order which in corporate sone reverse natters even shall be effective

By Order




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 8

/ Gul am Hussai n/
Conmi ssi oner & Secretary

\ 005\ 005\ 005"

The respondent-herein, after a gap of 35 years, filed a Regular Suit No. 176 of

1995 with the prayer to correct his date of birth from 30.07.1941 to 16.10.1945 on the
ground that his date of birth was wongly entered in his H gh School Certificate of the
year 1960 issued by the Madhyam k Shi ksha Parishad (hereinafter called "the

Pari shad"), U. P., Allahabad. A witten statement was filed by the Secretary of the

Pari shad in the said suit explaining the facts that the respondent hinself filled up the
H gh School exam nation formfor the year 1960, which was duly forwarded by the

Princi pal concerned after going through the relevant records therein and in view of the
H gh School exam nation formof the year 1960, the Hi gh School Certificate was issued

by the Secretary of the Parishad wherein the respondent’s date of birth was nmentioned

as 30.07.1941. It-is thus seen that the respondent started litigation for the correction of

his date of birth after a gap of 35 years and just four years of his retirenent.

The Court -of Civil Judge [Junior Division], Sitapur delivered its decision dated
17.07.1999 in favour of the respondent with the direction to correct the date of birth
from 30.07.1941 to 16.10.1945. Aggrieved by the orders passed in the civil suit, the
Pari shad filed G vil Appeal No. 73 of 1999 before the Ist Addl. District Judge, Sitapur
who by his order dated 07.08.1999 all owed the appeal of the respondent and held that:
"\005. It is adnitted by the plaintiff that he hinself put his signatures on the

H gh School Examination Form So he i's responsible for the entries in this

form"

"\ 005\ 005\ 005 The evidence given-by plaintiff in this case is not of such nature that
may be said to be leading to this irresistible conclusion that his date of birth
is 30.10.45 and, which nay be said to the conclusive and irrefutable proof of

the fact that his date of birth is 30.10.45 and that date of birth in his high
school exam nation certificate i.e. 30.7.41 is incorrect and that it should be
corrected. The finding of |learned | ower court on this point cannot be upheld

as the finding is not based on such-conclusive and irrefutable proof which

may lead to the irresistible conclusion that the date of birth of plaintiff-
respondent is 16.10.45 and finding on this point is |iable to be set aside.
Plaintiff/respondent have failed to prove his allegation that his date of birth is
16. 10. 45 by any irrefutabl e conclusive proof. —Point for determnation No.1 is
deci ded against the plaintiff/respondent and in favour of the defendant-

appel I ant\ 005\ 005. . "

The appellate Court also held that the respondent’ s suit was barred by limtation

as the relevant rules franed by the U P. Board of Education had not been foll owed by

the respondent. As per Rule 7 of G R any application for correction is to be nade
within two years of issuing certificate, while inthe present case it was nade after nore
than 15 years i.e. on 25.05.1981 and the suit was filed on 07.04. 1995.

Bei ng aggrieved by the aforesaid order, the respondent filed Second Appeal No.

334 of 1999 before the High Court. The Hi gh Court “passed an interimorder dated

15. 09.1999 directing the Secretary of the Parishad to enforce the decision dated
17.07.1999 passed by the trial Court with the condition that if the second appeal is

di sm ssed benefit given by the judgnent and decree of the trial Court would not be
avail abl e to the respondent herein. The Hi gh Court al so stayed the operation of the

j udgrment dated 07.08.1999 passed in Cvil Appeal No. 73 of 1999. The Hi gh Court

agai n passed another order dated 27.07.2000 to conply with the interimorder dated
24.05.2000. The Hi gh Court heard the second appeal and passed an order directing

the Secretary of the U P. Board to be present before the Court on 10.08.2000 to inform
the Court whether the order dated 24.05.2000 had been complied with or not. The

noti ce was not conveyed to the Secretary till 09.08.2000. The Secretary could not be
present and the Hi gh Court issued a non-bailable warrant and fixed the date of hearing
on 28.08.2000. Aggrieved by the orders dated 24.05.2000 and 27.07.2000, the

appel l ant filed the above special |eave petition No. 16375-77 of 2000 before this Court.
This Court stayed the operation of the inpugned orders on 02.03.2001. This Court
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al  owed the appeal s and set aside the inpugned orders and directed the Hi gh Court to

di spose of the second appeal as expeditiously as possible. The H gh Court, by the

i mpugned judgnent dated 10.03.2003, allowed the second appeal filed by the

respondent. Being aggrieved, the above appeal was filed by the appellant in this Court.

We heard Dr. R G Padia, |earned senior counsel for the appellants and M. B.B.
Si ngh, | earned counsel for the respondent and carefully perused the judgnents and
ot her annexures filed along with the appeal

Dr. R G Padia, |earned senior counsel appearing for the appellants, made the
foll owi ng subm ssions at the tinme of hearing:-

1. The High Court has failed to appreciate that this Court in several cases
has held that correction in entries nade in governnment records on the

basi s of which the governnment servant got the service, cannot be all owed

to be changed, just a few years before retirenent;

2. The High Court has failed to appreciate that the respondent had hinself
admtted that the signature in the H gh School Exam nation form was

signed by himand, therefore, his plea that the formwas filled by his

teacher is not-at all sustainable and has been taken just to seek

ext ensi on of service;

3. The Hi gh Court on an erroneous appreciation of facts and | aw hel d that
there was a continuing cause of action
4, The High Court failed to appreciate that since the first appellate Court

hel d that the evidence produced by the respondent could not be said to

lead to irresistible conclusion that the correct date of birth of the

respondent is 16.10. 1945 and there was no question of law involved in

the case and the Hi gh Court ought not to have interfered in the matter by
re-appreciating the evidence;

5. The respondent’s claimregarding the correction of his date of birth could
not be entertained after several decades, specially on the eve of

super annuati on.

M. B.B. Singh, |earned counsel for the respondent, per contra submtted that

the first appellate Court ignored the vital documents and oral evidence which had been
adduced before the trial Court and that the trial Court after exam ning the docunents
cane to the conclusion that the date of birth of the petitioner was 16.10.1945. He has
invited our attention to sonme of the annexures filed along with the appeal

M. B.B. Singh further subnmitted that fromthe nere perusal of the docunentary

and oral evidence led by the parties, it is established that the respondent has agitated
the matter of correction of date of birth in H gh School Certificate as back as in the year
1967 and it is also established fromthe records that the respondent had noved an
application on 27.07.1991 clearly stating that his date of birth was 16.10.1945 and the
date of birth in the H gh School Certificate has been wongly mentioned as 30.07.1941

wi t hout any basis and agai nst the school records.  Concl uding his arguments, M. B.B.
Singh submtted that various docunents and correspondences between the respondent

and the Education Departnment and with various others would clearly show that the date

of birth of the respondent was only on 16.10.1945 and that the | ower appellate Court

had proceeded on al toget her perverse approach without considering the ora

docunentary evidence | ed by the respondent/plaintiff and reversed the finding of the
trial Court which was based upon proper appreciation of the evidence.

From t he above background of facts, the follow ng questions of law arise for
consi derati on:

a) Wet her the respondent’s claimfor change in date of birth from
30.07.1941 to 16.10.1945 is tine barred;
b) VWet her the High Court committed an error in not appreciating the

CGovernment Notification and the law | aid down by this Court that the suit
was barred by linmtation;

c) Wet her even on the evidence on record, it could be said that the
evi dence was of such a nature as to lead to conclusive proof of the date

of birth of the respondent;

d) VWhet her Rule 2 of the U P. Recruitnent Service (Deternination of the
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Date of Birth) Rules, 1974 stipulate that no application or representation
shal |l be entertained for correcting any date or age record and the entry
made in the service book shall be deemed to be the correct date of birth.

For the sake of convenience, Rule 2 of the above Rules, 1974 is reproduced
her eunder : -

"2. Determ nation of correct date of birth or age.- The date of birth of a
Covernment Servant as recorded in the certificate of his having passed

H gh School or equival ent exam nation at the tine of his entry into the Govt.
service or where a Government Servant has not passed any such

exam nati on as aforesaid or has passed any such exam nation after joining

the service, the date of birth of the age recorded in his service book at the
time of his entry into the Governnent service shall be deened to be his
correct date of birth of age as the case nay, be for all purposes in relation to
his service including eligibility for pronmotion, superannuation, prenmature
retirement or retirement benefits and no application or representation shal
be entertained for correction of such date or age in any circunstances

what soever. "

In the instant case, the respondent had hinself admtted that the signature in the

H gh School Exam nation form was signed by himand, therefore, his plea that the form
was filed by his teacher is not at all sustainable. W have also perused the judgnment of
the appellate Court. ~The appellate Court has after appreciating facts and law rightly
held that the suit was barred by limtation as the relevant rules framed by the U P
Board of Education had not been followed by the respondent. As per Rule 7 of GR

any application for correction is to be made within two years of issuing certificate, while
in the present case it was made after nore than 15 years i.e. on 25.05.1981 and the

suit was filed on 07.04.1995. The H gh Court, in our view, has wongly held that there
was a continuing cause of action. Even if for the sake of argunents if it is accepted
that document No. 63 [Ga] i.e. letter dated 13.10.1981 was witten, even then the
respondent’s suit was barred by limtation as he filed the suit in 1995 after nore than 14
years. The High Court has wongly relied on the alleged application dated 27.02. 1971
and Exhibit 63 & 64 and has failed to appreciate that the |ower appellate Court after
perusi ng the evidence categorically heldthat the respondent could have summoned t he
record from Kakori Shaheed Inter Coll ege, Jal al abad,  Shahj ahanpur when he got

adm ssion in Cass | X and docunments-of his date of birth should have been produced

by himat the time of adm ssion.in Cass I X These docunents were the best

docunents to prove the respondent’s case. The respondent’s failed to produce these
docunents before the Court. As rightly argued by | earned counsel for the appellant,

the respondent’s claimregarding the correction of his date of birth could not be
entertained after several decades, specially on the plea of superannuation. The
respondent being an educated man having conpleted his education upto MA.Lt. and

havi ng remai ned in service for about four decades reaching the age of his

superannuati on di scovered his age as incorrect by over four years short to the record
one coul d be unthinkabl e and unbel i evabl e. -~ The respondent’s date of birth having

been written and declared by himin his examnation form for H‘'gh School and entered

as such in H gh School Certificate and also entered as such in his service record by

him could not be changed w t hout having recourse to the | aw, the education rules and
the service rules and the provisions governing the respondent against settled | aw.

We have already noticed that the respondent’s suit“is time barred as he has filed

the suit in 1995 whereas H gh School Exanination Certificate which is sought to be

corrected is of 60 and this certificate was issued in tinme and he is seeking this

correction after 39 years. It may be nentioned at this point of tine that after the witten

statenment of the defendant/appellant-herein the plaintiff/respondent-herein has not filed
any replications with counter allegation that how and why his original suit is not tinme
barred. This apart, any correction of any clerical error can be nade if the candi date has
drawn the attention and has noved an application through concerned Principal wthin

two years of issuing the certificate. As per Rule 7 of GR any application for such
correction is to be nade within two years of issuing of the certificate. |In the present
case, the respondent has not noved any application within two years of this certificate
bei ng i ssued t hrough concerned Princi pal

Learned counsel for the appellant has also relied on the follow ng judgments of
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this Court: -

1. State of U P. and Others vs. @ulaichi (Snm), (2003) 6 SCC 483

In this case, Rule 2 of the U P. Recruitment of Service (Deternination of Date of
Birth) Rules, 1974 and U P. Recruitment of Service (Determ nation of Date of Birth)
(First Amendnent) Rules, 1980 was under consideration by this Court. This Court,
after anal ysing various judgnents referred to before them cane to the conclusion as
under :

"12. In the instant case the Rules and the Amendment Rules referred to

above clearly indicate the perm ssible area for correction of the date of birth.
In view of the specific provisions nmade, it was not permissible to effect

change. Additionally, the first appellate court and the H gh Court seemto

have | ost sight of the fact that the person who endorsed changes was not

aut horized to do so. The original service-book was produced before us by

the | earned counsel for the appellants. Though the | earned counsel for the
respondent subnitted that we should not ook into it, for the purpose of

arriving at the truth, we overruled the objection and | ooked at the origina
docunent, which undi sputedly was exhibited during trial. The entry i.e. 31-
7-1929 appears to have been made sinultaneously by one and the same

person at ‘the time when other entries were made in FR Form 13. The

respondent has herself signed the page at Serial No. 8, whereas the entry
relating to the date of birth is at Serial No.5.'

2. State of Uttaranchal and Others vs. Pitanmber Dutt Semnal, (2002) 1
UPLBEC 441 SC

In this case, here again, this Court was considering Rule 2 of the U P.
Recruitnment Service (Determination of Date of the Birth) Rules, 1974 and held as
under :

"6. These rules, the validity of which have not been challenged, clearly
stipulate that no application or representation shall be entertained for
correcting any date or age record and the entry made in the service book

shal |l be deemed to be the correct date of birth. Be that as it may, even de
hors the said rule, we are of the opinion that the plea of the respondent that
the date of birth was wongly recorded was highly bel ated. He joined

service in 1964, the service book was prepared in 1965 and according to

the appell ant, he has signed the said service book at |east on three

occasions. In any case, the plea of the wong recording of the age in the
servi ce book has been taken, nearly thirty years after the service book was
prepared. |In our opinion, the Division Bench was in error in ignoring the

provi sions of the said Rule 2 and even otherwi se, in the facts of this case,
there was no occasion for the Hi gh Court to have interfered with the
deci si on of the appellant."

3. State of T.N. vs. T.V. Venugopal an, (1994) 6 SCC 302,

In this case, this Court held that the rule provided that an application for

alteration of recorded date of birth would be entertained only if made within five years
after entering the service. This Court held that an enpl oyee already in service at the
time of enforcement of such rule should nmake the application for correction within five
years fromthe date of enforcement of the rule, otherwi se he would |ose his right to

make such an application and the Governnent servant would not be permitted to

chall enge the entry at the fag end of his service.

4, Executive Engi neer, Bhadrak (R&B) Division, Oissa and Qthers vs.

Rangadhar Mallik, 1993 Supp (1) SCC 763.

In this case, this Court was considering Rule 65 of the Oissa General Finance

Rul es stipulating that representation for correction of date of birth made near about the
time of superannuation shall not be admtted. This Court held that the representation
for correcting the date of birth made by respondent 18 years after is not mmintainable in
| aw since the entry regarding date of birth nade in the service record was on the basis
of the horoscope produced by the enpl oyee hinself and after obtaining his signature.

5. CGovernment of Andhra Pradesh and Anot her vs. M Hayagreev Sarmm,

(1990) 2 SCC 682.

A.P. Public Enploynent (Recording and Alteration of Date of Birth) Rules, 1984

was under consideration in this case by this Court. The date of birth of the enpl oyee
was recorded in the service book on the basis of school certificate at the time of entry
into service. The enployee’s application for alteration in the date of birth so recorded
was finally rejected prior to conming into force of the rules. A subsequent claimwas
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made by the enployee for alteration after commencenent of the rules. This Court held
that the subsequent claimfor alteration after the comrencenent of the rules even on
the basis of the extracts of entry contained in births and deaths register naintained
under Births, Deaths and Marriages Registration Act, 1886 was not open

6. Uni on of India vs. Harnam Si ngh, (1993) 2 SCC 162.

In this case, there was a delay of five years in seeking for alteration prescribed

in Note 5 to FR 56(m as substituted in 1979. This Court held that those already in
service prior to 1979, for a period of nore than five years, obliged to seek alteration
within the maxi num period of five years fromthe date of conming into force of anmended
note 5 in 1979. Alteration sought by the enployee in 1991, 35 years after his induction
into the service during which period he had several occasions to see the service book

to rai se any objection regarding his date of birth cannot be allowed in view of
unexpl ai ned and i nordi nate del ay.

7. Burn Standard Co. Ltd. and Others vs. Di nabandhu Mj undar and Anot her
Al R 1995 SC 1499.

"Entertai nment by High Courts of wit applications made by
enpl oyees of the Governnent or its instrunentalities at the fag end of
their services and when they are due for retirenent fromtheir services,
is unwarranted. It would be so for the reason that no enpl oyee can
claima right to correction of birth date and entertai nment of such wit
applications for correction of dates of birth of sone enpl oyees of
Government or its instrunentalities will nar the chances of pronotion
of his juniors and prove to be an undue encouragenent to the other
enpl oyees to nmake sinilar applications at the fag end of their service
careers with the sole object of preventing their retirements when due.
Extraordi nary nature of the jurisdiction vested in the H gh Courts under
Article 226 of the Constitution i's not neant to make enpl oyees of
Government or its instrumentalities to continuein service beyond the
period of their entitlenent according to dates of birth accepted by their
enpl oyers, placing reliance on the so-called newWy found materi al
The fact that an enpl oyee of Governnent or its instrunentality who
will be in service for over decades, with no objection whatsoever
raised as to his date of birth accepted by the enpl oyers as correct,
when all of a sudden conmes forward towards the fag end of his service
career with a wit application before the H gh Court seeking correction
of his date of birth in his Service Record, the very conduct of non-
rai sing of an objection in the natter by the enployee, should be a
sufficient reason for the Hi gh Court, not to entertain such applications
on grounds of acqui escence, undue del ay and laches. Moreover,
di scretionary jurisdiction of the H gh Court can never be said to have
been reasonably and judicially exercised if it entertains such wit
application, for no enployee, who had grievance as to his date of birth
in his ’'service and Leave Record could have genuinely waited till the
fag end of his service career to get it corrected by availing of the
extraordi nary jurisdiction of a High Court."

8. In The Secretary & Conm ssioner Hone Department & Ors. Vs. R

Ki rubakaran, JT 1993 (5) SC 404, this Court held

"An application for correction of the date of birth by a public

servant cannot be entertained at the fag end of his service. /It need not
be pointed out that any such direction for correction of the date of birth
of the public servant concerned has a chain reaction, inasmuch as

others waiting for years, below himfor their respective pronotions are
affected in this process. Sone are likely to suffer irreparable injury,
i nasmuch as, because of the correction of the date of birth, the officer
concerned, continues in office, in some cases for years, wthin which
time many officers who are below himin seniority waiting for their
pronmotion, may | ose the pronotion forever. According to us, this is an

i mportant aspect, which cannot be | ost sight of by the Court or the

Tri bunal while exam ning the grievance of a public servant in respect

of correction of his date of birth. As such, unless clear case on the
basis of materials which can be held to be conclusive in nature, is
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made out by the respondent, the Court or the Tribunal should not issue
a direction, on the basis of materials which nmake such claimonly

pl ausi bl e and before any such direction is issued, the Court must be
fully satisfied that there has been real injustice to the person
concerned and his claimfor correction of date of birth has been made
in accordance with the procedure prescribed, and within time fixed by
any rule or order. The onus is on the applicant to prove about the
wrong recording of his date of birth in his service book

\005.. As such whenever an application for alteration of the date

of birth is nade on the eve of superannuation or near about that tine,
the Court or the Tribunal concerned should be nore cautious because

of the grow ng tendency anbngst a section of public servants, to raise
such a dispute, without explaining as to why this question was not
raised earlier. |In thefacts and circunstances of the case, it is not
possi bl e to uphold the finding recorded by the Tribunal ."

It is thus seen fromthe above quoted judgnents that this Court has consistently
taken the view that correction in entries made in Governnent records on the basis of
whi ch the Governnent servant got the service cannot be allowed to be changed just a
few years before retirement or at the fag end of his retirement.

In the instant case, the U P. Recruitnent to Services (Determ nation of Date of
Birth) Rules cane intoforce w.e.f. 28.05.1974. Rule 2 of the Rule was anended by the
first amendnent Rul es, 1980 of 07.06.1980. The existing rule and the substituted rule
are extracted herein bel ow

COLUW 1

(Existing rule)

COLUWN 2

(Rul e as hereby substituted)

2. The date of birth of Governnent servant
as recorded in the certificate of his having
passed the H gh School or equivalent

exam nation, or where a CGovernnent

servant has not passed any such

exam nation as aforesaid, the date of birth
or the age recorded in his service book at
the time of his entry into Governnent
service, shall be deemed to be his correct
date of birth or age, as the case may be,
for all purposes in relation to his service
including, eligibility for pronotion,
superannuation, prenmature retirenment or
retirement benefits, and no application or
representation shall be entertained for
correction of such date or age in any

ci rcunst ances what soever.

2. The date of birth of a Government

servant as recorded in the certificate of his
havi ng passed the Hi gh School or

equi val ent exam nation at the time of his
entry into the Government service or

where a CGovernment servant has not

passed any such examination as

af oresai d or has passed such exam nation
after joining the service, the date of birth
or the age recorded in his service book at
the time of his entry into the Governnent
service shall be deermed to be his correct
date of birth or age, as the case may be,
for all purposes in relation to his service,
including eligibility for promotion,
superannuati on, premature retirement or
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retirement benefits, and no application or
representation shall be entertained for
correction of such date or age in any

ci rcunst ances what soever.

As per the existing rule, the date of birth or the age recorded in his service book at the
time of entry into the Governnent service shall be deened to be the correct date of
birth or age, as the case nay be, for all purposes and no application or representation
shall be entertained for correction of such date or age in any circunstances
what soever.
The anmended rul e of 1980 was deened to have conme into force w.e.f
28.05.1974 and as per the substituted Rule, the date of birth or the age recorded in the
service book at the tine of entry into the Governnment service shall be deened to be the
correct date of birth or age, as the case nmay be, for all purposes and that no application
or representation shall be entertained for correction of date of birth or age in any
ci rcunst ances what soever. The respondent has given his date of birth as 30.07.1941
at the tine of entry into service which has al so been recorded in the service records of
the respondent. ~The above anmended rule which come into force w e.f. 28.05.1974
stipulates that no application or representation shall be entertained for correction of
such date or age-in any circunstances whatsoever and that the date of birth or age
recorded in the service book at the time of his entry into governnment service shall be
deened to be his correct dateof birth or age as the case may be for all purposes.

In view of the above rule, we hold that the correct date of birth of the respondent
is only 30.07.1941 and the cl ai m now made by the respondent to correct his date of
birth from 30.07.1941 to 16.10. 1945 cannot at all be entertai ned or encouraged.

We do find nuch force in the argunent of the -appellants counsel that the suit

was barred by limtation of time. In'these circunstances, the respondent’s suit is liable
to be dismssed and the findings of the | ower appellate Court is to be affirned and the
order passed by the H gh Courtis liable to be set aside.

In view of the foregoing discussion, we have no hesitation to set aside the
j udgrment of the Hi gh Court dated 10.03.2003 in second appeal No. 334 of 1999 and
allow this appeal as prayed for by the appellant. However, we order no costs.




