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1. Leave granted.

2. Respondent’ herein was appoi nted as a Technician (Mechanical) on
11.10.1989. He was placed on probation for a period of 12 nmonths. During
the period of probation, he was foundto be absent for a period from
11.6.1990 to 27.6.1990. He was warned. A lenient view was taken. He was

i nforned that recurrence of such-act would be viewed seriously. Period of
probati on was extended as he was found to be irregular in attendance.

3. On 9.1.1991, he applied for |eave on nedical grounds. He failed to
appear before the Chief Medical Oficer of the petitioner despite having
been asked in that behalf and as he failed to do so, his |eave was not
sanctioned. Despite the sane, he sought another extension of |eave upto
28.2.1991. He was asked to report inmediately before the Chief Medica
Oficer. He was furthernore infornmed that failure to conply therewith
woul d result in refusal of l|eave. He did not report to the Chief Mdica
Oficer.

4. A charge sheet was issued to himfor absence wi thout | eave for a
peri od of 53 days, nanely 28.12.1990 to 28.2.1991.- Hi s explanation to the
sai d charge sheet was found to be unsatisfactory. He was found guilty of
conti nuous unaut hori zed absence by the Enquiry Oficer in his report dated
18.6.1991. Respondent was called upon to join his duties as he continued to
remai n absent w thout sanctioned | eave from2.7.1991 to 11.7.1991. He
agai n remai ned absent from 13.8.1991 to 30.8.1991

A departnental proceeding was again initiated against himand upon
considering the enquiry report submitted in that behalf, yet again a |enient
vi ew was taken and a puni shnment of reduction of basic pay by one stage in
terns of the Certified Standing Order was inposed by order dated

16.4.1992. Despite the sane, he renmi ned absent for a period of 99 days
fromApril 1992 to Septenber 1992. A disciplinary proceeding was initiated
against him He admitted the charges and prom sed to be regular in future.
However, he was found guilty and a puni shment of censure was i nposed.

5. Yet again, on his remaining absent for the period of 20 days in Apri
1995 and from 1.5.1995 till the date of drawi ng of the charge-sheet, i.e.
30.5.1995, a disciplinary proceeding was initiated against him He was
asked to submt his explanation. The said charge sheet was served upon him
on or about 9.6.1995.

6. In his show cause which was filed on 19.6.1995, the respondent
st at ed:

"I have gone through the chargesheet dated

13. 6. 95 and understood the contents. It is true that

| was absent to duties in the dates nentioned by
you, however, | could not attend to duties during
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the above period due to the ill health of ny nother
who was in the village of Mikkillapadu, Nuzivedu
Mandal am Krishna District.

Sir, absenting fromduties for these many
days may be treated as a mstake on my part. |
assure you through this letter that it will never be
repeated again. | may be excused for this fault of
mne and | may be given an opportunity.”

7. A disciplinary proceeding was initiated, wherein again, he accepted
his guilt whereupon the enquiry proceedi ng was cl osed stating
"When asked whet her he accepts or denied (sic)

the charges as contained in the charge sheet

No. K/ TPP/ 107613/ 95/ 2255 dated 5.6.1995, it is

true that he has not attended duties during the
period nmentioned in the charge sheet i.e., thirty
days in April 1995 and 30 days from 1.5.1995 to
30.5.1995 for the reasons nentioned in his

expl anati'on-dated 19.6.95 subnmitted in reply to the
above charge sheet. A photocopy of the above
referred expl anati on has been produced by the CE

in the enquiry. The sane has been taken on

record. The CWhas stated that due to his

nother’s severe illness at his native place, he could
not attend his duties as his presence was necessary
there to attend his ailing nother. The CWfurther
stated that the CE was facing financial problemas

he has not decl ared his nmother as his dependant

due to which he was facing |ot of nmental strain

The CE has stated that he accepted the charges
voluntarily and wi thout pressure from any side.

In view of the voluntary adni ssion of the charges,
the enquiry is closed."

8. The disciplinary authority, upon consideration of the said enquiry
report, found the respondent guilty of the said charges and an order of
renoval from service was passed by it on 9.7.1996, stating

"I find fromyour personal records, that even -after

i ssue of the above three charge sheets dated

18.3.91, 22.9.92 and 5.6.95 and also after enquiries

were conducted, there is no inprovenent in your

attendance and | am constrained to observe that

you are absenting from duty unauthorisedly

wi t hout prior sanction of |eave fromduty

unaut hori sedly wi thout prior sanction of |eave

fromJune 95 to July 96 as shown below. This was

even after a conmitnment nade by you that you

will be regular in attending to duties and that an

opportunity should be given to you to inprove

upon. "

9. The said order is a detailed one. |t was passed upon taking into
consideration the entire service records, the period of absence of the
respondent, the explanations offered by him result of the enquiry
proceedi ngs as al so the puni shments i nposed and the assurance and
conmitrments nade by himto inprove hinmself. It was opined

"Thi s habitual absence fromduty is an act of

m sconduct as per the Certified Standing Orders of

the Conpany, which has becone a part of your

nature. As the charges established against you i.e.

"Habi t ual Absence" from duty and conti nuous

absence w thout prior sanction of |eave is serious
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in nature and also as there is no inprovenent on
your part, stringent punishment is warranted.
Therefore, taking all the aspects into consideration
I am of the considered opinion that the puni shrment
of "Reroval from service of the Company" be

i nposed on you for your m sconduct and

accordingly. I, in exercise of the powers del egated
to ne, hereby inmpose on you the punishnment of
"Rermoval fromthe services of the Conmpany" as

per Cl ause No.28, 16 of the certified standing
orders of the conpany with effect from9.7.96 as a
di sci plinary measure.

This issues without prejudice to the right of the
Conpany to recover any anount payable by you or

due fromyou to the Conpany. . Finally paynment of
amounts due to the Conpany will be made on

recei pt of Demand/ No Demand certificates from

the concerned authorities.”

10. He filed a wit petition before the H gh Court of Andhra Pradesh and
by an order dated 11.3.1997, the said wit petition was directed to be treated
as an appeal. An opportunity of personal hearing was granted to himby the

appel | ate authority and by an order dated 10.5.1997, the order of punishnent
i nposed by the disciplinary authority was affirnmed. He filed a review
application which was al so dism ssed by order dated 6.8.1997.

11. He questioned the validity of the said orders by filing a wit
application before the H gh Court. ~Alearned Single Judge of the High
Court dism ssed the said wit application stating :

"During the enquiry it was foundthat the petitioner

was absent in the years 1990, 1991, 1993, 1995

and 1996. The very charge itself is that the

petitioner is habitual absentee fromduty and his

absence i s continuous one without prior _sanction

which is in violation of the standing orders of the

respondents. Though the petitioner has filed an

expl anati on, however, the sane was found to be

not satisfactory. Even taking into consideration

the reasons shown at this stage, it cannot be said

that the petitioner’s continuous absence can be

justified nore so in view of the specific standing

orders and al so the obligation cast on him Having

regard to the findings as arrived at by the

authorities at all levels about the continuous

absence of the petitioner, it clearly shows that he is

habi tual in absence for which there cannot be any

justification. 1In view of the sane, except seeking

i ndul gence, noother valid point has been raised by

the petitioner to show any irregularity in the

procedure adopted by the respondents and

ultimately renoving himfrom service. Thus, it

has to be held that the finding as arrived at the

renoval of the petitioner fromthe services is

perfectly justified."

12. On an intra court appeal preferred thereagainst, a Division Bench of
the said Court reversed the said judgnent and order of the |learned Single
Judge, opi ni ng

"In the absence of any consideration of the

expl anati on, which goes to show that the appell ant

could not attend the duty because of the ill health

of his nother, the action of the respondents woul d

amount to violation of principles of natural justice.

Further, it has to be observed that the appellate
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authority al so has not considered the factum of
submitting the explanation by the appellant and
conducted an enquiry as if he had not subnitted

hi s expl anation and that the action of the
respondents in considering the action taken on the
earlier charge is not acceptable. In the absence of
any material before this Court that the appellant
was continuously absent fromduty fromthe | ast

date of the issuance of the charge sheet in the year
1992 till 1995, he cannot be terned as habitua
absentee and in view of the factum of his absence
as was expl ained by himthrough his explanation
dated 19.6. 1995, which was not taken into

consi deration by the disciplinary authority as well
as the appellate authority, it has to be held that the
action of the respondents in termnating the
services of the petitioner is in violation of
principles of natural justice."

13. M. Venugopal , | earned counsel appearing on behalf of the appellant,
woul d submit that the High Court committed a serious error in passing the

i mpugned judgnment insofar as it failed to take into consideration that while
exercising the power of judicial review its role was |imted.

14. M. Rao, |earned counsel appearing on behalf of the respondent, on
the other hand, woul d support the judgnent.

15. I ndi sput abl y, respondent was a habitual absentee. He in his

expl anation, in answer to the charge sheet pleaded guilty adnmitting the
charges. In ternms of Section 58 of the Indian Evidence Act, charges having

been admitted were not required to be proved. It was on that premi se that the
enquiry proceedi ng was closed.. Before the enquiry officer, he did not
submit the explanation that his nother being ill. ‘He, despite opportunities
granted to report to duty, did not doit. He failed to explain even his prior
conduct .
I n Sangramsi nh P. Gaekwad & Ors. v. Shantadevi P. Gaekwad (Dead)
through LRs & Ors. 2005 (11) SCC 314, this Court noticing Section 58 of
the Indian Evidence Act, held
"214. In terns of the aforenentioned provision
things admtted need not be proved. In view of the
admi ssion of Respondent 1 alone, the issue as
regards allotnent of 6475 shares should have been
answered in favour of the appellants. The conpany
petitioner at a much l|ater stage could not be
permtted to take a stand which was contrary to or
i nconsi stent with the original pleadings nor could
she be permitted to resile from her adm ssions
contai ned therein."

It was observed that judicial adnm ssions can be made the foundation
of the rights of the parties.
16. A subsequent expl anation before another authority, which had not
been pl eaded in the departnental proceedings, cannot by itself a ground to
hold that the principles of natural justice had not been conplied with in the
di sci plinary proceedi ngs.
The jurisdiction of the High Court in this regard is rather limted. |Its
power to interfere with disciplinary matters is circunscribed by well known
factors. It cannot set aside a well reasoned order only on synpathy or
sentiments. [ See Maruti Udyod Ltd. v. RamLal and Qthers [(2005) 2 SCC
638]; State of Bihar & Os. v. Amrendra Kumar M shra [2006 (9) SCALE
549]; Regi onal Manager, SBlI v. Mahatma M shra [2006 (11) SCALE 258];
State of Karnataka v. Aneerbi & Ors. [2006 (13) SCALE 319]; State of
M P. and Ors. v. Sanjay Kumar Pathak and Ors. [2007 (12) SCALE 72] and
Utar Haryana Bijli Vitran NNgamLtd. & Ors. v. Surji Devi [CA No.576 of
2008 deci ded on 22.1.2008].
17. Once it is found that all the procedural requirements have been
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conplied with, the Courts would not ordinarily interfere with the quantum of
puni shnment i nposed upon a del i nquent enployee. The Superior Courts only

in sone cases nay invoke the doctrine of proportionality. |[If the decision of
an enployer is found to be within the |egal parameters, the jurisdiction
woul d ordinarily not be invoked when the m sconduct stands proved. {[See
Sangeroi d Renedies Ltd. v. Union of India & Os. [(1999) 1 SCC 259]}.

The High Court in exercise of its jurisdiction under Article 226 of the
Constitution of India also cannot, on the basis of synpathy or sentinent,
overturn a |l egal order
21. For the reasons aforenentioned, inpugned judgment cannot be
sustained. It is set aside accordingly. Appeal is allowed. 1In the facts and
ci rcunmst ances of the case, however, there shall be no order as to costs.




